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I. 	INTRODUCTION 

With this Appeal, Appellant Brian Rose seeks review of the trial court's denial of his 

motion to compel private arbitration pursuant to a private arbitration agreement found in the 

operating agreement for Woohoo Enterprises, LLC executed by Brian Rose and his business 

partner, Annette Atkinson. Rose sought to enforce the private arbitration clause because 

Atkinson's second and third causes of action relate specifically to the power dynamic between 

Rose and Atkinson as members and co-managers of Woohoo Enterprises, LLC. Specifically, 

Paragraph 5.5(a) of Woohoo Enterprises' Operating Agreement states that if the members 

encounter a deadlock regarding the business's activities, they must either mediate or arbitrate the 

dispute. Accordingly, the trial court committed reversible error when it determined that the 

arbitration clause did not apply to Atkinson's claims and that Rose had waived his right to 

arbitration. 

II. 	ASSIGNMENTS OF ERROR 

	

A. 	Assignments of Error 
1. Upon Motion to Compel Arbitration brought by Appellant, the trial court, Honorable 

Leila Mills, erred in denying Appellant's Motion to Compel Private Arbitration and Stay 

Proceedings. 

2. Upon motion for reconsideration brought by Appellant, the trial court, Honorable Leila 

Mills, erred in denying Appellant's Motion for Reconsideration. 

B. 	Issues Pertaining to Assignments of Error 
1. Issues Pertaining to Assignment of Error No. 1: 

Upon a Motion to Compel Private Arbitration, brought by Appellant, was it error for the 

trial court, Honorable Leila Mills, to deny Appellant's Motion to Compel Private 

Arbitration and Stay Proceedings? 



Appellant asserts: "YES." 

2. Issues Pertaining to Assignment of Error No. 2: 

Upon a Motion for Reconsideration, brought by Appellant, was it error for the trial court, 

Honorable Leila Mills, to deny Appellant's Motion for Reconsideration? 

Appellant asserts: "YES." 

III. STATEMENT OF APPEALABILITY 

This appeal is from the order of the Kitsap County Superior Court and is authorized by 

Washington Rules of Appellate Procedure 2.2(a)(3), 3.1, and 4.1(b)(2). 

IV. 	STATEMENT OF THE CASE 

A. 	Factual Background 

Broadly speaking, this lawsuit concerns the business partnership between Brian Rose 

("Rose"), Annette Atkinson ("Atkinson"), Michelle Beardsley ("Beardsley"), and Cheryl Jester 

("Jester") (collectively "the Partners") to own and operate retail marijuana stores in the greater 

Kitsap County area.l  After Washington voters legalized recreational marijuana, the Partners 

collectively agreed to work together to obtain recreational marijuana licenses and operate stores in 

Kitsap County. 

To operate one of the retail stores, Rose and Atkinson purchased a property that would 

meet the zoning requirements in the Bremerton area.2  Rose and Atkinson formed Woohoo 

Enterprises, LLC as the legal entity to hold the property.3  Woohoo Enterprises, LLC purchased 

the property located at 1110 Charleston Beach Road West, Bremerton, WA.4  When Rose and 

Atkinson formed Woohoo Enterprises, LLC, they also executed an LLC operating agreement.s  

Rose and Atkinson are the sole members (each owning a 50% membership interest)6  and co- 

1  See Generally CP 634-654. 
2 CP225at13. 
3  Id. at 14. 
4  Ia. 
5  Id.;  see also CP 229-42. 
6  CP 230. 

2 



managers of the LLC.' Article V of the Operating Agreement discusses member voting.g  

Paragraph 5.5(a) states that "Deadlock occurs when members, after negotiations, cannot reach an 

agreement. At such time members agree to: 
a. enter binding mediation or arbitration. 
b. If there is failure to reach an agreement through arbitration or mediation, 

members may file a request for decision by the appropriate court..."9  

The Partners agreed that the first store they opened, High Washington, LLC, would operate 

at the Charleston Beach location. As a result, High Washington, LLC executed a lease with 

Woohoo Enterprises, LLC.Io  For tax reasons, the rent that High Washington, LLC paid Woohoo 

Enterprises was below market.l l  After High Washington, LLC opened its doors to the public, the 

business relationship between Rose and Atkinson became strained.12  Rose began to suspect that 

Atkinson was misusing funds and approached his banker to determine what, if anything could be 

done to block her ability to wantonly spend Woohoo Enterprises funds.13  During this period of 

time Atkinson forbade Rose from entering High Washington, LLC. Rose also made an attempt to 

increase the rent High Washington, LLC paid to Woohoo Enterprises, LLC. 

Atkinson's second and third causes of action relate specifically to the power dynamic 

between Rose and Atkinson as equal members of Woohoo Enterprises, LLC. Atkinson requested 

that the Court remove Rose from the management and daily operations of Woohoo Enterprises, 

LLC. In doing so, Atkinson is seeking to invoke Article I, Paragraph 7("Dissociation of an 

Owner") of Attachment A to Woohoo Enterprises' LLC Operating Agreement.la  

After Atkinson and Rose's disputes began to escalate,15  the parties, through counsel, began 

to discuss a means by which to resolve their dispute.16  Initially, Rose thought the parties were 

' CP 231. 
g  Id. 
9  Ia.  
lo CP 166-73. 
11  CP 226 at 18. 
12  Id.  
13  Id.  at ¶¶ 9-10. 
la CP 237-38. 
ls Concurrent with the escalation of the dispute between Rose and Atkinson another disagreement regarding the 
ownership of the marijuana licenses the partners had obtained also arose. However, the partnership dispute is not 
germane to this appeal. 
16  CP 618-32. 



going to mediate their dispute.l' However, before the parties could agree to a mediator, Atkinson 

filed this action. 

B. 	Atkinson's Claims Related to the Operation and Management of Woohoo Enterprises, 
LLC and Discovery. 

In this action, Atkinson has alleged a number of causes of action but only two concern 

the operations and management of Woohoo Enterprises, LLC. In her Second Cause of Action, 

Atkinson alleged that Rose breached his fiduciary duty of loyalty (to Atkinson) through the 

temporary removal of Atkinson from the Woohoo bank account and through the attempt to 

increase the rent that High Washington, LLC paid Woohoo for the Charleston Beach property. 

In her Third Cause of Action, Atkinson alleges that Rose also breached his fiduciary duty of care 

(to Atkinson) through the temporary removal of Atkinson from the Woohoo bank account and 

through the attempt to increase the rent that Hight Washington, LLC paid Woohoo for the 

Charleston Beach property. With each cause of action, Atkinson is seeking to invoke the 

remedies set forth in Attachment A to Woohoo's Operating Agreement. 

Under Paragraph 7 of Attachment A,18  a member can be dissociated from an LLC and 

forced to sell his or her interest in the company to the other members.19  Under Paragraph 7, 

forced dissociation may occur if 

(ii) an Owner willfully of persistently commits a material breach of the 
Company's Operating Agreement, or of a duty owed to the Company and/or the 
other members ... 20  

However, before a party can be dissociated, the parties must complete the mediation/arbitration 

process as laid out in Woohoo Enterprises' LLC Operating_Agreement.21  Here, Atkinson alleged 

in her second and third causes of action that Rose breached his fiduciary duties to Atkinson, one 

17  CP 227. 
ls CP 237-38. 
19  Id. 
20  Id. at 237. 
21  Id. 

4 



of the prerequisites to forcibly remove a member from the LLC.22  Further, Atkinson sought to 

prevent him from participating in the management of Woohoo Enterprises, LLC. In doing so, 

Atkinson asked that this Court grant relief as set forth in Attachment A, Title I, Paragraph 7(b): 

Dissociation of an Owner. the dissociated Owner: 
(i) shall immediately cease to be an Owner in the Company and shall have no, 
(sic) rights, authority, power, or management of the Company or in any property 
owned by the Company, and 
(ii) shall be entitled to receive value for his/her interest in the Company, as 
determined at the Purchase Price on the payment Terms as described in Articles II 
and III; and 
(iii) the Company shall continue in business without interruption and without the 
dissociated Owner ... 23 

Contrary to Atkinson's characterization of the discovery that has transpired in this action, 

the parties have not engaged in extensive discovery regarding Atkinson's claims that relate to 

Woohoo Enterprises. To the contrary, the lion's share of discovery in which the parties have 

engaged related specifically to the partnership dispute, not Atkinson's specific dispute with Rose 

regarding the operations and management of Woohoo Enterprises, LLC. The depositions that were 

conducted were of Rose, Beardsley, and Atkinson and combined, lasted less than three full days. 

Accordingly, reconsideration of the trial court's order is proper. 

C. 	Procedural Back r~ 
Oral argument on the motion to compel private arbitration was heard before the Honorable 

Leila Mills on January 13, 2017. At the hearing, the trial court issued an oral order denying Rose's 

Motion to Compel Arbitration. The court held that "the arbitration clause under Article V, Section 

5.5 of the contract had not arisen via deadlock in voting by members, and further that Defendants 

waived their right to pursue arbitration via extensive litigation conduct."24  Specifically, the Court 

found that "based upon the history of this case, that there's been a waiver of the right to invoke the 

22 CP. 204-205. 
23 CP. 238. 
24  CP. 666. 



mandatory arbitration."25  Judge Mills stated, "Looking at the totality of the circumstances, I am 

persuaded that the defendants have invoked the jurisdiction of the Court in bringing the motion to 

disqualify the plaintiffs' attorney."26  She further stated that "I am also persuaded that the language 

under 5.5 does not contemplate the unilateral action that has been alleged in this case" and "I don't 

find that the actions that are complained of arise to a deadlock."27  "It was not a negotiated situation 

that leads to a deadlock which then would invoke that clause. That is not the spirit of the agreement 

or the operating agreement. And so with that, I am finding that, even if there is no waiver, 5.5 is 

not applicable to this case, and, therefore, I'm denying the request for a mandatory arbitration."28  

On January 23, 2017, Rose filed a Motion for Reconsideration of the Order Denying 

Motion to Compel Arbitration.29  On February 1, 2017, Judge Mills denied Rose's Motion 

for Reconsideration.30  The court alleged held that Rose, for the first time, argued that 

"Attachment A, Article I, Paragraphs 7(a) and 7(b) of the Woohoo Enterprises LLC 

Operating Agreement entitle them to arbitration for Plaintiffs' second and third causes of 

action in their complaints."31  This argument was raised in the Answer to Third Amended 

Complaint.32  

The court found again that Defendants waived any right to arbitration pursuant to 

Article V, Section 5.5 of the Operating Agreement and that the Defendants, "through their 

pursuit of litigation, have also waived any asserted basis for arbitration under Attachment A, 

Article 1, Sections 7(a) and 7(b).9933 

21  VR 17:25-18:2. 
26  VR 18:7-18:11. 
27 VR 19:12-19:13. 
28  VR 19:17-19:20. 
29  CP 655-71. 
3o  CP 665-68. 
31  CP 667. 
32  CP 653. 
33  Id. 

J 



V. ARGUMENT 

A. 	The Standard of Review for this Appeal is De Novo. 
When reviewing an arbitration clause, an appellate court engages in the same inquiry as 

the trial court; the standard of review is de novo. Gandee v. LDL Freedom Enter., Inc., 176 

Wn.2d 598, 602, 293 P. 3d 1197 (2013). The appellate court reviews de novo a trial court's 

interpretation of a contract, including an arbitration clause. Sales Creators, Inc. v. Little Loan 

Shoppe, LLC, 150 Wn.App. 527, 529, 208 P.3d 1133, 1134 (2009); In re Parentage of Smith-

Bartlett, 95 Wn. App. 633, 636, 976 P.2d 173 (1999); Petersen v. Schafer, 42 Wn. App. 281, 

285, 709 P.2d 813 (1985)." 

We review de novo a trial court's interpretation of the language of a contract. Knipschield 

v. C-JRecreation, Inc., 74 Wn. App. 212, 215, 872 P.2d 1102 (1994). Under the Uniform 

Arbitration Act, chapter 7.04A RCW, courts have the power to determine whether a controversy 

is subject to an agreement to arbitrate. RCW 7.04A.060(2); Saleemi v. Doctor's Assocs., Inc., 

176 Wn.2d 368, 376, 292 P.3d 108 (2013). The arbitrability of a dispute is determined by 

examining the arbitration agreement between the parties. Heights at Issaquah Ridge Owners 

Ass'n v. Burton Landscape Grp., Inc., 148 Wn. App. 403, 200 P.3d 254 (2009) (the court 

resolves "the threshold legal question of arbitrability"). The standard of review for this matter is 

de novo. 

B. 	Wash R. App. P. 2.2(a)(3) Allows an Appeal as a Matter of Right From any Decision 
Affecting a Substantial Right in a Civil Case Which in Effect Determines the Action and 

Prevents a Final Judgment or Discontinues the Action. The Right to Arbitrate is a Substantial 
Right Under Rule 2.2(a)(3). 

Wash R. App. P. 2.2(a)(3) allows an appeal as a matter of right from any decision 

affecting a substantial right in a civil case which in effect determines the action and prevents a 

final judgment or discontinues the action. The right to arbitrate is a substantial right under rule 

7 



2.2(a)(3). Herzog v. Foster & Marshall, Inc., 56 Wn. App. 437, 440, 783 P.2d 1124 (1989). A 

court decision that discontinues an action for arbitration falls within the meaning of rule 2.2(a)(3) 

because it involves issues wholly separate from the merits of the dispute and because an effective 

challenge to the order is not possible without an interlocutory appeal. Herzog, 56 Wn. App. at 

440-41. 

First a motion to compel arbitration invokes special proceedings under RCW 7.04.040, 

possibly setting up a mini-trial on the existence or validity of an arbitration agreement, even if 

there is no action on the merits. Herzog, 56 Wn. App. at 441-42. The objective of such a motion 

is to initiate a separate action in the forum of arbitration. Herzog, 56 Wn. App. at 442. Denial of 

a motion to compel arbitration effectively discontinues such action. Herzog, 56 Wn. App. at 442. 

Because the ruling is upon an action separate from any related proceeding, it is appealable as a 

matter of right under RAP 2.2(a)(3). Herzog, 56 Wn. App. at 443. An order denying a motion to 

compel arbitration discontinues the action for arbitration and, therefore, is immediately 

appealable. Here, Rose has the right to appeal the trial court's erroneous decision as a matter of 

right. 

C. 	The Trial Court Committed Reversible Error In Its January 13, 2017 Order When it 
Found that the Arbitration Clause in the Woohoo Enterprises, LLC Operating_Agreement did not 

Apply to Atkinson's Claims. 
Atkinson's second and third causes of action relate specifically to the power dynamic 

between Rose and Atkinson as members and co-managers of Woohoo Enterprises, LLC. 

Woohoo Enterprises' Operating Agreement specifically states that if the members encounter a 

deadlock they must either mediate or arbitrate the dispute. Only if inediation or arbitration fails 

may a party seek court intervention. Here, Atkinson filed this action before the parties mediated 

or arbitrated their dispute. At no time did Rose refuse to mediate or arbitrate this matter. In fact, 

shortly before this suit was filed, Rose was under the impression that he and Atkinson were 

: 



working together to agree upon a mediator. Instead of agreeing upon a mediator or arbitrator, 

Atkinson filed this action. Because Atkinson's second and third causes of action relate 

specifically to the operations and management of Woohoo Enterprises, LLC and because 

Woohoo Enterprises' Operating Agreement clearly states that the member would mediate or 

arbitrate any dispute they may have, an order compelling arbitration is proper, and the trial court 

erred by failing to issue an order compelling arbitration. 

An agreement to arbitrate a dispute "[is] valid, irrevocable, and enforceable," subject to 

certain exceptions not relevant to this appeal. 9 U.S.C. § 2; accord RCW 7.04A.060(1). 

Arbitration, is, however, a creation of contract, and no party to an arbitration agreement may 

compel another party to arbitrate a matter that it did not agree to submit to an arbitrator. Saleemi 

v. Doctor's Assocs., Inc., 176 Wn.2d 368, 367-78, 292 P.3d 108 (2013). The trial court 

determines whether the parties have agreed to arbitrate a dispute by looking to whether a valid 

agreement to arbitrate exists between the parties and whether the subject matter of the dispute 

arguably falls within the class of disputes subject to arbitration. In re Marriage ofPascale, 173 

Wn. App. 836, 842, 295 P.3d 805 (2013). If the trial court determines that an arbitration 

agreement creates a duty to arbitrate, it must order the parties to do so, and the arbitrator, not the 

trial court, must resolve the merits of the parties' claims. RCW 7.04A.060; Pascale, 173 Wn. 

App. at 842-43 (quoting Hanford Guards Union of Am., Local 21 of Int'Z Guards Union of Am. v. 

Gen. Elec. Co., 57 Wn.2d 491, 498, 358 P. 3d 307 (1961)). 

Washington law provides that an agreement to arbitrate is binding "except upon a ground 

that exists at law or in equity for the revocation of the contract." RCW § 7.04A.060(1). 

Accordingly, a court would resolve a question of arbitrability by examining the validity of the 

arbitration agreement solely and without inquiry into the merits of the overall dispute and the 

J, 



validity of the full contract within which the provision is found. Marcus & Millichap Real Estate 

Inv. Servs. of Seattle, Inc. v. Yates, Wood & MacDonald, Inc., 192 Wn. App. 474, 369 P.3d 503 

(2016); Townsend v. Quadrant Corp., 153 Wn. App 870, 880-81, 224 P.3d 818 (2009). 

In determining whether the parties have agreed to submit to arbitration, courts will apply 

ordinary state law contract principals. First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 

944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995). It has been well settled that Washington courts 

apply the manifest theory of contract interpretation: "[t]he role of the court is to determine the 

mutual intentions of the parties according to the reasonable meaning of their words and acts." 

FisherProps. Inc. v. Arden-Mayfair, Inc., 106 Wn.2d 826, 837, 726 P.2d 8(1986)(citing 

Dwelley v. Chesterji'eld, 88 Wn.2d 331, 560 P.2d 353 (1977)). In construing a written contract, 

the basic principles require that (1) the intent of the parties controls; (2) the court ascertains the 

intent from reading the contract as a whole; and (3) a court will not read an ambiguity into a 

contract that is otherwise clear and unambiguous. Wise v. Farden, 53 Wn.2d 162, 332 P.2d 454 

(1958). 

The goal of contract interpretation is to carry out the intent of the parties as manifested, if 

possible, by the parties' own contract language. Hearst Commc'ns, Inc. v. Seattle Times Co., 154 

Wn.2d 493, 504, 115 P.3d 262 (2005)). Interpretation of an unambiguous contract is a question 

of law. Absher Constr. Co. v. Kent School District No. 415, 77 Wn.App. 137, 141, 890 P.2d 1071 

(1995). A contract provision will not be considered ambiguous simply because a party suggested 

an opposing meaning. Shafer v. Board of Trustees of Sandy Hook Yacht Club Estates, Inc., 76 

Wn. App. 267, 275, 883 P.2d 1387 (1994) If only one reasonable meaning can be ascribed to the 

agreement when viewed in context, that meaning necessarily reflects the intent of the parties. 

Denny's Restaurants, Inc. v. Security Union Title Ins. Co., 71 Wn. App. 194, 201, 859 P.2d 619 
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(1993). In interpreting an arbitration clause, the intentions of the parties as expressed in the 

contract control. W.A. Botting Plumbing & Heating Co. v. Constructors-Pamco, 47 Wn. App. 

681, 684, 736 P.2d 1100 (1987). 

A reviewing court ascertains the parties' intent from reading the contract as a whole and 

will not read ambiguity into a contract that is otherwise clear. McDonald v. State Farm Fire & 

Cas. Co., 117 Wn.2d 724, 733, 837 P.2d 1000 (1992). "A contract provision is ambiguous when 

its terms are uncertain or when its terms are capable of being understood as having more than 

one meaning. A provision, however, is not ambiguous merely because the parties suggest 

opening meanings." Mayer v. Pierce County Med. Bureau, Inc., 80 Wn. App. 416, 421, 909 P.2d 

1323 (1995)(citation omitted). 

Here, Rose and Atkinson clearly agreed to "mediate or arbitrate" their disputes related to 

the operation and management of Woohoo Enterprises, LLC. Atkinson undoubtedly believed 

that Rose should have first sought her vote before attempting to raise High Washington's 

monthly rent and any action taken related to her access to the company's bank account. Notably, 

Atkinson believed that mediation was appropriate initially and only elected to file suit after Rose 

did not agree to the mediator Atkinson proposed. These actions illustrate that the claims fall 

squarely within the prevue of paragraph 5.5(a). 

Paragraph 5.5(a) states that Atkinson and Rose agreed to enter into binding mediation or 

arbitration if they reach a"deadlock", which Atkinson and Rose reached. "Deadlock" is defined 

as when the members cannot come to an agreement after negotiations. While the operating 

agreement defined "deadlock", it did not prescribe a specific procedure that must be followed for 

the parties to "negotiate" a resolution. When terms are not specifically defined, the court will 

look to the ordinary meaning of terms. Nye v. Univ. of Wash., 163 Wn. App. 875, 883, 260 P.3d 
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1000 (2011). Webster defines "negotiation" as "discussion aimed at reaching an agreement."34  

Given the facts that led up to Atkinson's lawsuit, the trial court erred when it determined that the 

arbitration clause did not apply. 

As set forth in the record, prior to Atkinson's lawsuit, Rose attempted to work with her to 

place her back onto Woohoo's bank account. Atkinson refused to cooperate. Additionally, both 

Atkinson and Rose were working, through counsel, to mediate the issues related to the 

management and control of Woohoo as well as the issues related to the Partnership. Both in her 

briefing and at the hearing, Atkinson argued that there was no "negotiations" because she and 

Rose never formally met to resolve their dispute. Atkinson also argued that because Rose did 

not call a formal vote, the deadlock clause did not apply. However, that position, which the trial 

court adopted, ignores the relatively low threshold required to meet deadlock's "negotiation" 

requirement. The plain language of the operating agreement did not require that Rose and 

Atkinson have a formal meeting to discuss their differences. Nor did the operating agreement 

require that they do so. Instead, the operating agreement only required that they have a 

conversation, regardless of the medium used to communicate, to see if they could resolve their 

difference. That occurred here and, in fact, it was Rose's understanding that he and Atkinson 

were setting up mediation when Atkinson filed suit. 

Because Atkinson and Rose encountered a deadlock as that term is used in the operating 

agreement, the trial court erred when it found that the arbitration clause found Woohoo's 

operating Agreement did not apply to Atkinson's second and third causes of action. 

Accordingly, reversal and remand is appropriate. 

34 https://www.merriam-webster.com/dictionary/negotiate  (last visited June 29, 2017). 
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1. 	Washington Public Policy Favors Arbitration and Therefore, any Question of 
Whether Atkinson and Rose's Claims are Subject to Private Arbitration Should be 

Resolved in Favor of Arbitration. 

To the extent the Court felt that Atkinson and Rose's dispute did not fall squarely within 

the arbitration provision, the trial court erred when it did not resolve the question in favor of 

private arbitration. There is a strong public policy in Washington State favoring arbitration of 

disputes. Munsey v. Walla Walla College, 80 Wn. App. 92, 94, 906 P.2d 988 (1995). The 

purpose of arbitration is to avoid the formalities, the expense, and the delays of the court system. 

Perez v. Mid-Century Ins. Co., 85 Wn. App. 760, 766, 934 P.2d 731 (1997); See also Barnett v. 

Hicks, 119 Wn.2d 151, 160, 829 P.2d 1087 (1992). Arbitration proceedings may be casually 

structured. Barnett, 119 Wn.2d at 155. The goals of the arbitration process would not be served if 

arbitrators and judges were held to the same high standard. Schreifels v. Safeco Co., 45 Wn. App. 

442, 449 n.3, 725 P.2d 1022 (1986). Washington courts are reluctant to intervene in the 

arbitration and take a narrow approach when construing Wash. Rev. Code § 7.04 and intervening 

in the arbitration process. Perez v. Mid-Century Ins. Co., 85 Wn. App. 760, 762, 934 P.2d 731, 

732 (1997). Strong public policy favoring finality of arbitration dictates any ambiguity with 

respect to which statute the parties have invoked be resolved in favor of binding arbitration under 

RCW 7.04 If the reviewing court "can fairly say that the parties' arbitration agreement covers the 

dispute, the inquiry ends because Washington strongly favors arbitration." Davis v. Gen. 

Dynamics Land Sys., 152 Wn. App. 715, 718, 217 P.3d 1191 (2009); Mendez v. Palm Harbor 

Homes, Inc., 111 Wn. App. 446, 454, 45 P.3d 594 (2002). 

Any doubts regarding the applicability of an arbitration agreement "should be resolved in 

favor of coverage." Heights, 148 Wn. App. at 405. It is well established that "if the dispute can 

fairly be said to involve an interpretation of the agreement, the inquiry is at an end and the proper 
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interpretations is for the arbitrator." Meat Cutters Local no. 494 v. Rosauer's Super Mkts., Inc., 

29 Wn. App. 150, 154, 627 P.2d 1330 (1981). 

Washington courts apply a strong presumption in favor of arbitration. In Peninsula 

School District No. 401 v. Public School Employees of Peninsula, the Washington Supreme 

Court clearly articulated the principles of arbitrability, setting forth the limitation of a trial 

court's discretion when ruling on a motion to compel arbitration: 

"Although it is the court's duty to determine whether the parties have agreed to arbitrate a 
particular dispute, the court cannot decide the merits of the controversy, but may 
determine only whether the grievant has made a claim which on its face is governed by 
the contract." Peninsula School District No. 401 v. Public School Employees of 
Peninsula, 130 Wn. 2d 413-14, 924 P.2d 13 (1996). 

Any doubts should be resolved in favor of coverage, and further, all questions upon which the 

parties disagree are presumed to be within the arbitration provisions unless negated expressly or 

by clear implication. Peninsula, 130 Wn.2d at 413-14. 

Here, the parties unequivocally agreed to arbitrate disputes that relate to the operations 

and management of Woohoo Enterprises. The factual basis of Atkinson's claims relate to the 

management and operations of Woohoo Enterprises, LLC. Critically, Atkinson's claims relate 

specifically to Article V of the Woohoo Enterprises' Operating Agreement because her claims 

are based upon Rose's alleged unauthorized removal of Atkinson from Woohoo's KeyBank 

account and Rose's alleged unauthorized attempts to evict High Washington. While section 

5.5(a) is within the "Voting" section of the operating agreement, Atkinson and Rose clearly 

intended that their disputes be resolved through arbitration or mediation. Atkinson is arguing that 

she and Rose should have held a vote and agreed before Rose allegedly took his actions. By 

making this argument, Atkinson evoked paragraph 5.5(a) and should have agreed to arbitrate 

before filing the lawsuit. The notion that because Rose did not hold a formal "vote" before he 
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purportedly took the complained of actions does not exempt Atkinson's claims from paragraph 

5.5. As set forth in Meat Cutters Local No. 494, since a court can fairly ascertain that Atkinson 

and Rose intended that disputes similar to Atkinson's claims would be subject to private 

arbitration. At the core of Atkinson's claims are that she and Rose were at a deadlock regarding 

whether Rose should have attempted to raise High Washington's rent and whether her access to 

the Woohoo Enterprises bank account should be been temporarily suspended. The assertion that 

Atkinson's claims are not subject to private arbitration because Rose did not first hold a formal 

vote runs contrary to the principle that a court's application of Chapter 7.06 and its interpretation 

of a contract should favor enforcement of an arbitration clause. If there is any doubt as to 

whether Paragraph 5.5(a) applies to Atkinson's claims against Rose, the issue should be decided 

in favor of enforcement of the arbitration clause. 

In the pleadings, Atkinson is alleging that Rose acted unilaterally. The challenged actions 

define the ordinary meaning of deadlock. The term "deadlock" is defined as a situation when, 

after negotiations, Atkinson and Rose cannot reach an agreement regarding any act or decision of 

the company. Interpreting the clause in a manner favorable to arbitration, Atkinson's Second 

Cause of Action and Third Cause of Action should be resolved by an arbitrator. Both claims 

involve Rose's allegedly "unauthorized" acts. Since Atkinson did not agree with the complained 

of actions, she and Rose were in a deadlock and Atkinson should have initiated private 

arbitration to resolve the dispute. The issues addressed in Atkinson's second and third causes of 

action are inextricably related to and arise from a central factual dispute between Rose and 

Atkinson: what authority do the members of Woohoo Enterprises, LLC have under the 

company's Operating Agreement. As a result, the issues should be resolved per the terms of the 

Operating Agreement's arbitration clause. 
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Because Atkinson's Second Cause of Action and Third Cause of Action clearly involve a 

"deadlock" between Atkinson and Rose, Paragraph 5.5(a) applies and an order placing these 

claims into private arbitration is proper. 

D. 	The Trial Court Erred when it Found that Rose Waived his Right to Private Arbitration 
Because None of his Actions Show that he Unequivocally Waived his Right. 

The trial court erred when it found that Rose waived his right to private arbitration 

because none of his actions constitute an unequivocal waiver of his right to private arbitration. A 

waiver is an intentional relinquishment or abandonment of a known right or privilege. State v. 

Thomas, 128 Wn. 2d 553, 910 P.2d 475 (1996)(quotingJohnson v. Zerbst, 304 U.S. 458, 58 S. 

Ct. 1019, 82 L. Ed. 1461, 146 A.L.R. 357 (1938)). In part because of a strong policy favoring 

arbitration, waiver is not a favored defense to compelling arbitration. Courts wish to encourage 

parties to resolve their legal disputes by arbitration. Schuster v. Prestige Senior Mgmt., LLC, 193 

Wn.App. 616 (2016). 

A party only loses the right to arbitrate if its conduct is inconsistent with an intent to 

arbitrate and it does not take action to enforce that right within a reasonable time. Otis Hous. 

Ass'n v. Ha, 165 Wn.2d 582, 587, 201 P.3d 309 (2009). In other words, if a party chooses to 

litigate an issue rather than arbitrate it, then it waives any right to arbitration. Id. Waiver of a 

known right must be intentional and voluntary. Ives v. Ramden, 142 Wn. App. 369, 383, 174 

P.3d 1231 (2008). Waiver of a contractual right to arbitration is disfavored and a party alleging 

waiver has a heavy burden of proof. River House Dev., Inc. v. Integrus Architecture, PS, 167 

Wn. App. 221, 237, 272 P.3d 289 (2012). 

As of the date the trial court ruled on Rose's reconsideration, the parties have only 

engaged in discovery and have not actively litigated Atkinson's second and third causes of 

action. Rose's only conduct with respect to Atkinson's second and third causes of action is an 
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answer wherein Rose denied Atkinson's allegations. No counterclaims had been filed that relate 

to the Woohoo and High Washington business relationship and lease.35  The parties, in fact, had 

little other than the initial discovery in this matter.36  

Because Rose has not to litigated Atkinson's Second Cause of Action or Third Cause of 

Action, he has neither intentionally nor voluntarily waived his right to arbitration. 

1. Requirements for Waiver. 

The requirements for waiver vary with the circumstances. Reynolds Metals Co. v. 

Electric Smith Constr. & Equip. Co., 4 Wn. App. 695, 483 P.2d 880 (1971). It is generally 

defined as the voluntary and intentional relinquishment of a known right. Bowman v. Webster, 44 

Wn.2d 667, 669, 269 P.2d 960 (1954). This definition of waiver applies to the waiver of an 

arbitration clause, and such a waiver is a power exclusive to the party relinquishing the right to 

demand arbitration. See e.g., Puget Sound Bridge & Dredging Co. v. Lake Wash. Shipyards, 1 

Wn.2d 401, 96 P.2d 257 (1939); Olympian Stone Co. v. MacDonald Constr. Co., 1 Wn. App. 

410, 461 P.2d 589 (1969). The existence of a wavier is to be determined by the trier of fact. 

Bowman v. Webster, supra. 

Waiver of an arbitration clause may be accomplished expressly or by implication. Geo. V. 

Nolte & Co. v. Pieler Constr. Co., 54 Wn.2d 30, 337 P.2d 710 (1959). A finding of implied 

waiver presents mixed questions of law and fact if there is a dispute as to the meaning of the 

legal terms at issue as well as to the reasonableness of the inferences to be drawn from the facts. 

Reynolds Metals Co. v. Electric Smith Constr. & Equip. Co., supra. 

35 After the trial court denied Rose's motion for reconsideration, Rose amended the counterclaims to add claims he 
had against Atkinson for her actions in the management of Woohoo Enterprises, LLC. Rose brought his claims at 
that point in time because he feared that the court of appeals may not decide this matter before the statute of 
limitations on his claims expired. 
36 While Atkinson may consider the deposition of Rose and Michelle Beardsley to be "extensive", Rose's deposition 
did not last a full day. 
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In Lake Washington School District No. 414 v. Mobile Modules Nw., 28 Wn. App. 59, 

61-64, 621 P.2d 791, 793-95 (1980), the court found that the contractor preserved their right to 

arbitrate by asserting it in the answer. Also, the contractor's assertion of a compulsory 

counterclaim and its limited use of discovery prior to the motion to compel arbitration did not 

constitute conduct inconsistent with its right to seek arbitration. The action was stayed pending 

arbitration. 

Similarly, in this matter, Rose preserved his right to arbitrate by asserting it in his answer. 

Rose did not waive his right to arbitrate. 

2. Cases in Which the Court of Appeals Affirmed a Finding of Waiver Contain Sets 
of Facts that are Fundamentally Different than the Facts in this Matter. 

In Washington, courts have found waiver when the appellants conducted extensive 

discovery and sought to enforce an arbitration clause only after the opposing party had filed a 

motion for summary judgment. See Saili v. Parkland Auto Center, Inc., 181 Wn. App. 221, 329 

P.3d 915 (2014), review denied, 181 Wn.2d 1015 (2014), In Saili v. Parkland Auto Center, Inc., 

the buyer brought suit against the car dealership from which he had purchased a truck asserting 

claims related to his purchase of truck and the dealership's later repossession of the truck and 

another vehicle. Saili v. Parkland Auto Center, Inc., supra. After the buyer moved for summary 

judgment, the dealership moved for an order staying proceedings and compelling arbitration. The 

trial court denied the motion, and this court affirmed on the ground of waiver. In affirming the 

trial court's decision, this Court noted the dealership omitted any reference to arbitration in its 

answer, engaged in discovery, and waited until after the buyer brought a summary judgment 

motion before seeking an order compelling arbitration. The delay lasted seven months. 
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Rose's case differs. There was no summary judgment hearing. Unlike Saili, Rose did not 

omit any reference to arbitration in his answer.37  Further, he did not wait until a dispositive 

motion was pending to seek private arbitration. In fact, only after he sought private arbitration 

was a trial date set in this matter. 

In Shepler Construction, Inc. v. Leonard, Division I held both parties waived arbitration. 

The plaintiff contractor brought suit to foreclose on a mechanic's lien. Shepler Construction, Inc. 

v. Leonard, 175 Wn. App. 239, 306 P.3d 988 (2013). The defendant homeowner counterclaimed 

for defective construction. Neither party sought arbitration until seven years after litigation 

began. Id. 

Here, Rose's case differs because he sought arbitration early on, not seven years after 

litigation began. 

In River House Development, Inc. v. Integrus Architecture, PS, the plaintiff filed suit and 

engaged in litigation but later requested arbitration. River House Development, Inc. v. Integrus 

Architecture, PS, 167 Wn. App. 221, 272 P.3d 289 (2012). This court held that the plaintiff 

waived its right to arbitration when that party attended a status conference in person with the 

assigned judge, agreed to a case schedule and trial date, exchanged trial witness lists with the 

opposing party, participated in formal discovery and motion practice regarding discovery, and 

represented to the court that it was preparing for trial. 

In this matter, unlike River House, the parties have not agreed to a case schedule and trial 

date. In fact, none was set when the trial court ruled on Rose's motion for reconsideration. No 

exchange of trial witness lists with the opposing party has taken place, and neither party has 

represented to the court that they were preparing for trial. 

37  See CP 653. 
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In ives v. Ramsden, this court held that a defendant waived his right to arbitration when 

he answered the plaintiff s complaint without mentioning arbitration, engaged in extensive 

discovery, deposed witnesses, submitted and answered interrogatories, and prepared fully for 

trial without moving to stay the action to allow the parties to arbitrate. Ives v. Ramsden, 142 Wn. 

App. 369, 174 P.3d 1231 (2008). Three years and four months had elapsed since the complaint 

was filed, and the party seeking arbitration did not raise the issue until the day before trial. 

Here, Rose's case differs because he filed a motion to compel arbitration well before any 

extensive discovery commenced. In fact, the lion's share of discovery in which the parties have 

engaged related specifically to the partnership dispute, not Atkinson's specific dispute with Rose 

regarding the operations and management of Woohoo Enterprises, LLC. Only three depositions, 

which lasted three full days, have occurred. Litigation in this matter is currently stagnant as the 

case was recently moved to Track-II litigation, and there is no current case schedule. As such, 

Rose has not waived his right to arbitrate. 

3. Cases Where Courts Found "No Waiver" More Closely Resemble the Facts 
Presented in This Matter. 

In Yerbeek Properties, LLC v. GreenCo Environmental, Inc., a landowner Verbeek 

Properties, who hired an environmental company to remediate the soil to meet Department of 

Ecology standards, brought action against the company, alleging breach of contract, fraud, 

negligent misrepresentation, and violation of the Consumer Protection Act. Yerbeek Properties, 

LLC v. GreenCo Environmental, Inc., 159 Wn. App. 82, 246 P.3d 205 (2010). The landowner 

also filed a motion to dismiss the environmental company's lien on its property for the contract 

amount withheld. This court ruled that the landowner's failure to mention arbitration in its 

complaint against the company was not a waiver of arbitration and the landowner did not waive 
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the right to arbitrate through its preliminary attempt to remove the company's lien on the ground 

that it was frivolous. 

Here, like Yerbeek, Rose did give notice that Atkinson's claims were subject to private 

arbitration in his answer to Atkinson's Third Amended Complaint. Like Yerbeek, by filing the 

Motion to Disqualify Attorney, Rose did not waive arbitration. 

In Lake Washington School District No. 414 v. Mobile Modules Northwest, Inc., 28 Wn. 

App. 59, 621 P.2d 791 (1980), the defendant's answer referred to the arbitration clause and 

requested a stay of court proceedings pending arbitration. The defendant formally moved for a 

stay three months later. This court held that there was no waiver, emphasizing that the party 

preserved the right to arbitrate in its answer and that the three-month delay was insufficient to 

establish waiver. 

Likewise, in this matter on December 21, 2016, in the Answer to Third Amended Complaint, 

Rose alleges the "second cause of action and third cause of action are subject to binding 

arbitration agreement."38  Like the defendants in Lake Washington School District No. 414, Rose 

preserved the right to arbitrate in his answer. In fact, Rose fully intended to arbitrate the 

Atkinson's Second and Third causes of action. There was no waiver. The few month delay in 

filing the motion to compel is not evidence of waiver. In fact, substantially longer delays have 

been held not to constitute waiver. See, e.g., Geo. V. Nolte & Co. v. Pieler Constr. Co., supra (5 

months); Lumbennens Mut. Cas. Co. v. Borden Co., 268 F. Supp. 303 (S.D.N.Y. 1967) (2 years). 

Rose did not waive his right to arbitrate. 

38  CP 653. 
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4. The Motion to Disqualify Attorney Filed did not Constitute a Waiver of Rose's 
Right to Private Arbitration. 

Washington courts require prompt filings of Motion for Disqualification. First Small Bus. 

Inv. Co. v. Intercapital Corp., 108 Wn.2d 324, 337, 738 P.2d 263 (1987)("A motion to disqualify 

should be made with reasonable promptness after a party discovers the facts which lead to the 

motion."). Accordingly, Rose promptly filed the Motion. However, he did not reach the merits of 

the case in the motion. Instead, Rose simply addressed the conflict of interest that existed with 

Atkinson's attorney. Specifically, Rose argued that a conflict of interest in violation of RCP 1.7 

existed because Bricken met with Atkinson and Rose in 2013 and discussed the creation of the 

Partnership. Ultimately, the trial court denied the Motion. 

In her ruling on the Motion to Compel, the Honorable Leila Mills, stated: "looking at the 

totality of the circumstances, I am persuaded that the defendants have invoked the jurisdiction of 

the Court in bringing the motion to disqualify the plaintiffs' attorney. That was in May of 2016. 

Albeit that defendants are correct, that there is no requirement to invoke that—the clause in any 

set period of time, I have to use my common sense as to at what point in time is it unequivocal 

that the defendants have submitted to the jurisdiction of the court."39  The caselaw, however, is 

not in agreement with the trial court's statements. 

The Motion to Disqualify would have been filed regardless of whether this case was 

litigated in the superior court or in arbitration because Rose believed there was a conflict of 

interest on the part of the attorney. Atkinson's counsel had drafted some documents, and had 

given some legal advice related to the operation of the 502 stores. The Motion did not discuss the 

merits of the case. 

39 VR 18:14-18:16. 
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If substantial rights of a party have not been affected by failure to properly raise 

affirmative defense, the defense is not waived. Farrners Ins. Co. v. Miller, 87 Wn.2d 76, 549 

P.2d 9(1976). Here, to the contrary, Rose properly and timely raised the affirmative defense, in 

his Answer to Third Amended Complaint. Rose specifically asserted that "Plaintiffs' Second 

Cause and Third Cause of Action are subject to a binding arbitration agreement." CP 9 at p. 20. 

Litigation in this matter is currently stagnant as the case was recently moved to Track-II 

litigation. There is no current case schedule. Because Atkinson will not be prejudiced, Rose did 

not waive his right to private arbitration. 

The parties have not engaged in extensive discovery, particularly in matters related to 

Woohoo Enterprises, LLC. When the trial court considered Rose's motion, no dispositive 

motions had been filed, no case schedule had been established, and no trial date had been set. In 

fact, other than the motion to disqualify counsel, no other motions practice had occurred. The 

lion's share of discovery the parties have conducted related specifically to the partnership 

dispute, not Atkinson's specific dispute with Rose regarding the operations and management of 

Woohoo Enterprises, LLC. Rose attempted to mediate the Woohoo matter prior to Atkinson 

filing suit. Rose also raised Arbitration in his Answer to Affirmative Defenses to the Third 

Amended Complaint. Finally, although Washington courts do not require that the party 

opposing arbitration show prejudice, it must be noted that Atkinson would not have been 

prejudiced had the trial court granted Rose's motion to compel arbitration. There is nothing that 

would have prevented Atkinson from utilizing the discovery that had been performed in this 

matter to prepare for private arbitration and there were no law of the case issues this matter may 

have presented in the private arbitration. 
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Waiver exists when the movant establishes his intent to pursue litigation in a court 

instead of private arbitration. When a movant has shown an intent to pursue arbitration, waiver 

cannot be found. Here, Rose did not act in a manner that unequivocally showed he intended to 

abandon private arbitration. Further, he raised the defense that claims related to Woohoo were 

subject to private arbitration in his answer and affirmative defenses to the third amended 

complaint. For these reasons and arguably because Atkinson will not be prejudiced by an order 

compelling private arbitration, reversal and remand of the lower court's order that denied Rose's 

request to compel private arbitration for Atkinson's second and third causes of action is proper. 

VI. Conclusion 

Rose submits the trial court erred when it denied his Motion to Compel Arbitration. The 

facts of this case and the Washington statutory and caselaw support a finding that the parties 

have a binding arbitration agreement, and that Rose did not waive his right to arbitration. Rose 

respectfully asks that this Court reverse the decision of the trial court and issue an Order 

Compelling Private Arbitration. 

Respectfully submitted this 29th day of June 2017. 
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Case Summary 

Procedural Posture 

The arbitrators found in favor of petitioner clearinghouse in its dispute with respondents, a stock trader, his wife, and his wholly owned 
investment company, for payment of a debt. The award was confirmed by the district court pursuant to 9 U.S.C.S. G 9. The United States 
Court of Appeals for the Third Circuit reversed. The Court granted certiorari. 

Overview 
The clearinghouse cleared stock trades for the investment company, which incurred substantial losses in its trading account. The 	 i 
clearinghouse and the investment company entered into an agreement for repayment of the debt. When the investment company lost 
additional money, the clearinghouse demanded immediate repayment and insisted that the stock trader and his wife personally pay any 	i 
deficiency. The clearinghouse sought arbitration under the Arbitration Act, 9 U.S.C.S. 51. et sea. Neither the stock trader nor his wife had 
personally signed the repayment agreement. They contested the arbitrability of the dispute with the ciearinghouse. The Court held (1) the . 
record did not show that the stock trader and his wife clearly agreed to have the arbitrators decide the question of arbitrability, (2) the 
court of appeals correctly held the arbitrabliity of the dispute between the clearinghouse and the stock trader and his wife was subject to 
independent review by the courts, and (3) the court of appeals used the proper standard in reviewing the district court's arbitrability 
determinations by reviewing questions of fact under a clearly erroneous standard and questions of law de novo. 

Outcome 
The Court affirmed the judgment of the court of appeais. 

_. 

v LexisNexis@ Headnotes 

Business & Corporate Compliance >... > Pretriai Matters. > Alternative Dispute Resolution ~>)udicial Review ~ 
International Trade Law > Disoute Resolution. > International Commercial Arbitration. > Arbitration. 
yiew more leoal tooics 

IM-1 Alternative Dispute Resolution, 7udicial Review 	 I 
A party who does not agree to arbitrate will normaliy have a right to a court's decision about the merits of its dispute. But, where the 	~ 
party agrees to arbitrate, he or she, in effect, relinquishes much of that right's practical value. The party stiil can ask a court to review the ! 
arbitrator's decision, but the court will set that decision aside only in very unusual circumstances, 9 U.S.C.S. 6 10, such as an award 
procured by corruption, fraud, or undue means or where the arbitrator exceeds his powers. The parties bound by the arbitrator's decision 
are not in manifest disregard of the law. Q. More like this Headnote 
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Sheoardize - Narrow by this Headnote (228) 

Business & Corporate Compliance >... > Alternative Disoute Resolution w> Arbitration -> Arbitrabilitv. 
View more leoal toolcs 

fIN21  Arbitration, Arbitrability 
The arbitrability of the merits of a dispute depends upon whether the parties agreed to arbitrate that dispute. q LL4re like this Headnote 

, Sheoerdize - Narrow bv this Headnote (717) 

Business & Corporate Compliance >... > Alternative Disoute Resolution .> Arbitration w> Arbitrabilitv.  
International Trade Law > Disoute Resolution.  > International Commercial Arbitration.  > Arbitration ~ 
View more leaal toplcs 

HN31 Arbitration, Arbitrability 
If the parties agree to submit the arbitrability question itself to arbitration, then the court's standard for reviewing the arbitrator's decision 
about that matter should not differ from the standard courts apply when they review any other matter that parties agree to arbitrate. 
That is to say, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow 
circumstances. 9 U.S.C.S. 5 10.  If, on the other hand, the parties do not agree to submit the arbitrability question itself to arbitration, 
then the court should decide that question just as it decides any other question that the parties do not submit to arbitration, nameiy, 	~ 
Independently. q More like this Headnote 	 ~ 

Shepardize - Narrow bv this Headnote (919) 	 I 

~ i 
Business & Corporate Compliance >... > Formation of Contracts.  > Contracts Law.  > Formation of Contracts. 
View more legal tooics 	 ~ 

HN4a Contracts, Formation of Contracts 	 I 
When deciding whether the parties agreed to arbitrate a certain matter, inciuding arbitrability, courts generally shouid apply ordinary 

I 
state-law principles that govern the formation of eontracts. q More like this Headnote 

Sheoardize - Narrow by this Headnote (2056) 

Business & Corporate Compiiance >... > Alternative Disoute Resolution.  > Arbitration.  > Arbitrabilitv ~ 
Contracts Law > Defenses~  > Ambiguities & Mistakes.  > General Overview. 
View more leaal tooics 

https://advance.lexis.com/document/documentlinW?pdmfid=1000516&crid=daea9543-da61  -49fa-9aab-f7a3c4c00f79&pddoofullpath=%2Fshared°/u2Fdocument%2Fcases%2Furn%3Acontentltem%3A3... 3/20 



6/29/2017 	 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 
HNS;  Arbitration, Arbltrability 
Courts should not to assume that the parties agreed to arbitrate arbitrabllity unless there is clear and unmistakable evidence that they did 
so. In this manner the law treats silence or ambiguity about the question who primarily should decide arbitrability differently from the 
way it treats silence or ambiguity about the questlon whether a particular merits-related dispute is arbitrable because it is within the 
scope of a valid arbitration agreement. In respect to this latter question the law reverses the presumption. Any doubts concerning the 
scope of arbitrable issues should be resolved in favor of arbitration, q  More iike this Headnote 

Sheaardize - Narrow bv this Headnote (1283) 

Business & Corporate Compliance >... >  Alternative Disoute Resolution.  >  Arbitration-  >  Arbitrabilitv. 
View more leoal tooics 

HN6j' Arbitration, Arbitrability 
Issues will be deemed arbitrable unless it is clear that the arbitration clause does not include them. q  More like this Headnote 

Sheoar•dize - Narrow by this Headnote (100) 

Business & Corporate Compliance >... >  Pretrial Matters.  >  Alternative Disoute Resolution  .>  Mandatory ADR. 
Civil Procedure >... >  Aiternative Disoute Resolution.  >  Arbitration.  >  General Overview. 

HN7; Alternative Dispute Resolution, Mandatory ADR 
A party can be forced to arbitrate only those Issues it specificaliy agrees to submit to arbitration. q  More like this Headnote 

Shepardize - Narrow by this Headnote (80) 

Business & Corporate Compliance >... >  Alternative Disoute Resolution  w>  Arbitration  .>  Arbitrabilitv  . 
View more leaal tooics 

HNB+  Arbitration, Arbitrability 
Merely arguing the arbitrability issue to an arbitrator does not Indicate a clear willingness to arbitrate that issue, that is, a willingness to 
be effectively bound by the arbitrator's decision on that point. 0,  More like this Headnote 

Sheoardize - Narrow by this Headnote (416) 

Business & Corporate Compliance >... >  Pretriai Matters.  >  Alternative Disoute Resolution.  >  Judicial Review. 
Civil Procedure >  Apoeals.  >  Standards of Review.  >  De Novo Review. 
View more legal tooics 
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HN9"M  Alternative Dispute Resolution, Judiclal Review 
A district court decision confirming an arbitration award on the ground that the parties agreed to submit their dispute to arbitration should 
proceed like review of any other district court decision finding an agreement between parties, that is, accepting findings of fact that are 
not clearly erroneous but deciding questions of law de novo. q More like this Headnote 

Sheoardize - Narrow bv this Headnote (834) 

Administrative Law >n Judicial Review. > Standards of Review -> General Overview. 
Civil Procedure > Appeals. > Standards of Review. > General Overview. 

HNSQZL  ]udicial Review, Standards of Review 
The reviewing attitude that a court of appeals takes toward a district court decision shouid depend upon the respective Institutional 
advantages of trial and appellate courts, not upon what standard of review will more likely produce a particular substantive result. The 
law, for example, tells all courts, trial and appellate, to give administrative agencies a degree of legal leeway when they review certain 
interpretations of the law that those agencies have made. q More like this Headnote 

Shepardize - Narrow bv this Headnote (46) 

v Lawyers' Edition Display 	 i 

Decision 

Federal Court of Appeals held to have been correct in (1) finding that arbitrability of particular dispute was subject to independent judicial 
review, and (2) using ordinary standards to review Federal District Court's arbitrability determinations. 

Summary 

A dispute arose between a stock-trade-clearing firm and a husband and wife as to whether the coupie was personally liable to the firm for 
a debt to the firm of an investment company which was wholiy owned by the husband. The firm sought arbitration, by a panei of a stock 
exchange, of this dispute and some related disputes. The investment company, which had signed a document containing an arbitration 
clause, accepted arbitratlon, but the couple (1) had not personaliy signed that document; (2) denied that the couple's dispute was 
arbitrable; and (3) filed written objections to that effect with the arbitration panel. However, the arbitrators (1) decided that they had the 
power to rule on the merits of the parties' dispute; and (2) did so in the firm's favor. Under the Arbitration Act (9 USCS 1 et seo.), the 
couple asked the United States District Court for the Eastern District of Pennsylvania to vacate the arbitration award, while the firm 
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requested the award's confirmation. The District Court confirmed the award. On appeal, however, the United States Court of Appeals for 
the Third Circuit, in reversing in pertinent part, agreed with the couple that the couple's dispute with the firm was not arbitrable (19 F3d 	I 
1503). 

On certiorari, the United States Supreme Court affirmed. In an opinion by Breyer, 7., expressing the unanimous view of the court, it was 
held that (1) under the Act, because the couple had not clearly agreed to submit the question of arbitrability to arbitration, the Court of 
Appeals was correct in finding that the arbitrability of the dispute between the firm and the couple was subject to independent review by 
the courts; (2) the Court of Appeals used the proper standards for reviewing the District Court's determinations as to the dispute's 
arbitrability, where the Court of Appeals believed that (a) there was no special standard governing such review, and (b) review of the 
District Court's award-confirming decision shouid proceed like review of any other District Court decision finding an agreement between 
parties, that is, with the Court of Appeals' accepting findings of fact that were not clearly erroneous but deciding questions of law de 
novo; and (3) the factbound issue whether the Court of Appeais erred in its ultimate conciusion that the dispute's merits were not 
arbitrable was beyond the scope of the two standard-of-review questions which the Supreme Court had agreed to review. 

Headnotes 
ARBITRATION §16 > confirmation or vacation of award -- arbltrability of dispute -- > Headnote: 
LEdHN(1AjA [1A]LEdHNl1B1&. [1B3LEdHN(S0A [1C]LEdHNl101'a [1D]LEdHNf1E1A  [lE] 

With respect to the confirmation or vacation, under the Arbitration Act (9 USCs 1 et seo.), of an arbitration award concerning a dispute 
between a stock-trade-clearing firm and a husband and wife as to whether the couple was personally liable to the firm for a debt to the 
firm of an investment company which was wholly owned by the husband, a Federal Court of Appeals is correct in finding that the 
arbitrability of the dispute was subject to independent review by the courts, where (1) on the record, the firm cannot show that the 
couple cleariy agreed to have the arbitrators decide the question of arbitrability, as (a) while the couple fiied with the arbitrators a written 
memorandum objecting to the arbitrators' jurisdiction, a party's merely arguing the arbitrabllity issue to an arbitrator does not indicate a 
clear willingness to arbitrate that issue, that is, a willingness to be effectively bound by the arbitrator's decision on that point, (b) to the 
contrary, one naturally would think that the couple did not want the arbitrators to have binding authority over the couple, (c) this 
conclusion draws added support from an expianation for the couple's presence--that is, that the husband's company was arbitrating some 
matters--and from the Court of Appeais' law then suggesting that the coupie might argue arbitrability to the arbitrators without losing the 
right to independent court review, and (d) the point that the couple had other ways to obtain an independent court decision on the 
question of arbitrability does not say anything about whether the couple intended to be bound by the arbitrators' decision; (2) factual 
circumstances vary too greatly to perrnit a confident conclusion about whether allowing an arbitrator to make an initial, but independently 
reviewable, arbitrability determination would, in general, slow down the dispute resolution process; and (3) there is no strong arbitration- 
related policy disfavoring independent judicial review In such circumstances. 
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APPEAL §1318 > Federal District Court decision in favor of award -- review of arbitrability determinations -- facts and law -- > Headnote: 
LEdHNf2A1A [2A]LEdHN[261A (2B]LEdHN(2C1A [2C]LE4HNf2D1A  (2D] 	 j 

On appeal of a Federal District Court decision which, under the Arbitration Act (9 USCS ]. et sea.), refuses to vacate or confirms an 
arbitration award concerning a dispute, a Federal Court of Appeals uses the proper standards for reviewing the District Court's 
determinations as to the dispute's arbitrability, where (1) the Court of Appeals believes that (a) there is no special standard governing 
such review, and (b) review of, for exampie, a District Court decision confirming an arbitration award on the ground that the parties 
agreed to submit their dispute to arbitration should proceed like review of any other District Court decision finding an agreement between 
parties, that is, with the Court of Appeals' accepting findings of fact that are not cieariy erroneous but deciding questions of law de novo, 
(2) it is undesirable to make the law more compiicated by proliferating review standards without good reasons, (3) while courts grant 
arbitrators considerabie leeway when reviewing most arbitration decisions, that fact does not mean that appellate courts should give extra 
leeway to District Courts that uphold arbitrators, (4) while 9 USCS 16 aliows Courts of Appeals to conduct interlocutory review of certain 
antiarbitration District Court rulings such as orders enjoining arbitrations, but not interlocutory review of certain District Court orders 
uphoiding arbitration, such as orders refusing to enjoin arbitrations, that portion of the Act governs the timing of review and is therefore 
too weak a support for the distinct claim that a Court of Appeals should use a different standard when reviewing certain District Court 
decisions, and (5) the Act says nothing about standards of review; thus, a Court of Appeals should apply ordinary, not special, standards 
when reviewing Distrlct Court decisions uphoiding arbitration awards, and it is improper for a Court of Appeals to apply, because of federal 
poiicy favoring arbitration, a specially lenient abuse-of-discretion standard, even as to questions of law, when reviewing Distrlct Court 
decisions that confirm, but not those that set aside, arbitration awards. 

APPEAL §1502 > review of facts -- Federal District Court decision confirming arbitration award -- > Headnote: 
LEdHN(3A1A [3A]LEdHNl3B1'~  [313] 

In affirming a Federal Court of Appeals' judgment against a stock-trade-clearing firm and in favor of a husband and wife--which judgment 
reversed a Federal District Court's confirmation, under the Arbitration Act (9 USCS 1 et sect:), of an arbitration award based in part on the 
arbitrators' decision that they had the power to rule on the merits of a particular dispute between the firm and the couple--the United 
States Supreme Court will hold that the factbound issue whether the Court of Appeals erred in its ultimate conciusion that the dispute's 
merits were not arbitrable is beyond the scope of the questions which the Supreme Court agreed to review, where the Supreme Court (1) 
granted certiorari to consider two questions concerning the proper standard of judicial review; and (2) rules against the firm on both of 
those questions. 

ARBITRATION §2 > COURTS §845 > EVIDENCE §385 > Arbitration Act -- arbitrability -- review of arbitrator's decision -- state law -- 
presumptions -- > Headnote: 
LEdHNf41A  [4] 
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Under the Arbitration Act (9 USCS I et sea,), just as the arbitrability of the merits of a dispute depends upon whether the parties agreed 
to arbitrate that dispute, so the question who--an arbitrator or a court--has the primary power to decide arbitrability turns upon what the 
parties agreed about the matter; if the parties agreed to submit the arbitrability question Itself to arbitration, then a court's standard for 
reviewing the arbitrator's decision about that matter should not differ from the standard which courts apply when they review any other 
matter that parties have agreed to arbitrate, that is, a court should give considerable leeway to the arbitrator and should set aside the 
arbitrator's decision in only certain narrow circumstances; on the other hand, if the parties did not agree to submit the arbitrability 
question itseif to arbitration, then the court should decide that question just as the court would decide any other question that the parties 
did not submit to arbitration, namely independently; these two answers flow Inexorably from the fact that arbitration is simply a matter of 
contract between the parties, that is, that arbitration is a way to resolve those disputes, but oniy those disputes, that the parties have 
agreed to submit to arbitration; while courts--when deciding whether the partles agreed to arbitrate a certain matter, including 
arbitrability--generally should apply ordinary state-law principles that govern the formation of contracts, courts should not assume 
that the parties agreed to arbitrate arbitrability unless there is clear and unmistakable evidence that the parties did so; in this manner, 
the law treats silence or ambiguity about the question who primarily shouid decide arbitrability differently from the way that the law 
treats silence or ambiguity about the question whether a particular merits-reiated dispute is arbitrable as within the scope of a valid 
arbitration agreement, for in respect to the latter question, the law reverses the presumption; this difference in treatment is 
understandable, where (1) the latter question arises when the parties have a contract that provides for arbitration of some issues, but 
(2) the former question is rather arcane, and a party often might not focus upon that question or upon the significance of having 
arbitrators decide the scope of their own powers, 

ARBITRATION §11 > court decision on arbitrability -- > Headnote: 
LEdHN[51A  [5] 

Under the Arbitration Act (9 USCS 1 et sea.), a party to a dispute may obtain an independent court decision on the question of the 
dispute's arbitrability without arguing the question to an arbitrator; this may be done by, for example, (1) trying to enjoin the arbitration, 
or (2) refusing to participate in the arbitration and then defending against a court petition which the opposing party brings to compel 
arbitration. 

ARBITRATION §2 > statutory objective -- > Headnote: 
LEdHN(6l-1  [6] 

The basic objective under the Arbitration Act (9 USCS 1 et sea,) is not to resolve disputes in the quickest manner possible, no matter 
what the parties' wishes, but to insure that commercial arbitration agreements, Iike other contracts, are enforced according to their 
terms and according to the intentions of the parties. 
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APPEAL §1257 > reviewing attitude -- > Headnote: 
LEdHNl71A  [7] 

The reviewing attitude that a Federal Court of Appeals takes toward a Federal District Court decision should depend upon the respective 
institutional advantages of trial and appeliate courts, not upon what standard of review will more likely produce a particular substantive 
result. 

ADMINISTRATIVE LAW §275 > judicial review -- > Headnote: 
LEdHNl81$  [8] 

The law tells all courts, trial and appellate, to give administrative agencies a degree of legal leeway when the courts review certain 
interpretations of the law that those agencies have made. 

Syllabus 

This case arose out of disputes centered on a"workout" agreement, embodied in four documents, which governs the "working out" of debts 
owed by respondents -- Manuel Kaplan, his wife, and his wholly owned investment company, MK Investments, Inc. (MKI) -- to petitioner First 
Options of Chicago, Inc., a firm that clears stock trades on the Philadelphia Stock Exchange. When First Options' demands for payment went 
unsatisfied, it sought arbitration by a stock exchange panel. MKI, which had signed the only workout document containing an arbitration 
agreement, submitted to arbitratlon, but the Kaplans, who had not signed that document, flied objections with the panel, denying that their 
disagreement with First Options was arbitrable. *I ***2L  The arbitrators decided that they had the power to rule on the dispute's merits and 
ruled in First Options' favor. The District Court conflrmed the award, but the Court of Appeals reversed. In finding that the dispute was not 
arbitrable, the Court of Appeals said that courts should Independently decide whether an arbitration panel has jurisdiction over a dispute, and 
that it would apply ordinary standards of review when considering the District Court's denial of respondents' motion to vacate the arbitration 
award. 

Held: 

1. The arbitrability of the Kaplan/First Options dispute was subject to independent review by the courts. Pp. 942-947. 

(a) The answer to the narrow question whether the arbitrators or the courts have the primary power to decide whether the parties agreed to 
arbitrate a dispute's merits is fairly simple. ]ust as the arbitrability of the merits of a dispute depends upon whether the parties agreed to 
arbitrate that dispute, see, e. g., Mastrobuono v. Shearson Lehman Hutton, Inc., ante, at 52, so the questlon "who has the primary power to 
decide arbitrability" turns upon whether the parties agreed to submit that question to arbitration. If so, then f****31 the court should defer to 

https://advance.lexis.com/documenUdocumentlink/7pdmfid=1000516&crid=daea9543-da61-49fo•9aab-f7a3c4c00f79&pddoofullpath=%2Fshared%2Fdacument%2Fcases°/ 2Furn%3Acontentltem % 8A3... 9/20 



6/29/2017 	 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 

the arbitrator's arbitrability decision. If not, then the court should decide the questlon independently. These two answers flow inexorably from 
the fact that arbitration is simply a matter of contract between the parties. Pp. 942-943, 

(b) The Kapians did not agree to arbitrate arbitrability, Courts generally should apply ordinary state-law principles governing contract 
formation in deciding whether such an agreement exists. However, courts should not assume that the parties agreed to arbitrate arbitrabiilty 
unless there is "clear and unmistakable" evidence that they did so. See, e. g., AT&T Technologies. Inc, v. Communications Workers. 475 U.S. 
643, 649, 89 L. Ed. 2d 648, 106 S. Ct. 1415.  First Options cannot show a clear agreement on the part of the Kaplans. The Kaplans' objections 
to the arbitrators' jurisdiction indicate that they did not want the arbitrators to have binding authority over them. This conclusion is supported 
by (1) an obvious explanation for their presence before the arbitrators (i. e., Mr, Kaplan's wholly owned firm was arbitrating workout agreement 
matters); and (2) Third Circuit law, which suggested that they might argue arbitrability 1 ****41 to the arbitrators without losing their right to 
independent court review. First Options' counterarguments are unpersuasive. Pp. 943-947. 

2. Courts of appeals should apply ordinary standards when reviewing district court decisions upholding arbitration awards, i. e., accepting 
findings of fact that are not "cleariy erroneous" but deciding questions of law de novo; they should not, in those circumstances, apply a special 
"abuse of discretion" standard. It is undesirable to make the law more complicated by proliferating special review standards without good 
reason. More importantly, a court of appeals' reviewing attitude toward a district court decision should depend upon the respective institutional 
advantages of triai and appellate courts, not upon what standard of review will more likely produce a particular substantive result. Nothing in 
the Arbitration Act supports First Options' claim that a court of appeals should use a different standard when conducting review of certalll 
district court decisions. Pp. 947-949. 

3. The factbound question whether the Court of Appeais erred in its ultimate conclusion that the dispute was not arbitrable is beyond the scope 
of the questions this Court agreed to review. P. 949, 

Counsel: James D. Hoizhauer.  argued the cause'for petitioner, With him on the briefs were Timothv S. Bishoo w, Stenhen P. Bedell., 
Timothv G. McDermott.,  and Kenneth E. Wile.. 

John G. Roberts. Jr..,  argued the cause for respondents. With him on the brief for respondent Manuel Kaplan were Donald L. Perelman., 
Richard A. Koffman, and David G. Leitch. Gary A, Rosen filed a brief for respondent Carol Kapian. * t 

Judges: BREYER ., J., dellvered the opinion for a unanimous Court. 

Opinion by: SREYER ~ 

Opinion 

[*940] f**19221 r***9911 JUSTICE RB EYER.  delivered the opinlon of the Court. 
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LEdHNf1A1? [1A] LEdHNf2A1f [2A] LEdHNf3A7"? [3A]In this case we consider two questions about how courts should review certain 
matters under the federal Arbitratlon Act, 9 lZS C Q I e( sgg (19$8 ed, and Supo. V); (1) how a district court should review an arbitrator's 
decision that the parties agreed to arbitrate a dispute, and (2) how a court of appeals should review a district court's decision confirming, or 
refusing to vacate, an arbitration award. 

[***-:051 I 

The case concerns several reiated disputes between, on one side, First Options of Chicago, Inc., a firm that clears stock trades on the 
Philadeiphia Stock Exchange, and, on the other side, three parties: Manuel Kaplan; his wife, Carol Kaplan; and his wholly owned Investment 
company, MK Investments, Inc. (MKI), whose trading account First Options cleared. The disputes center on a"workout" agreement, embodied 
in four separate documents, which governs the "working out" of debts to First Options that MKI and the Kaplans incurred as a result of 
r****61 the October 1987 stock market crash. In 1989, after entering into the agreement, MKI lost an additional $ 1.5 milllon. First Options 
then took control of, and liquidated, certain MKI assets; demanded immediate payment of the entire MKI debt; and insisted that the Kaplans 
personally pay any deficiency. When its demands went unsatisfied, First Options sought arbitration by a panel of the Philadelphia Stock 
Exchange. 

[*941] MKI, having signed the only workout document (out of four) that contained an arbitratlon clause, accepted arbitration, The Kaplans, 
however, who had not personally signed that document, denied that their disagreement with First Options was arbitrable and filed written 
objections to that effect with the arbitration panel. The arbitrators decided that they had the power to rule on the merits of the parties' dispute, 
and did so in favor of Flrst Options. The Kaplans then asked the Federal District Court to vacate the arbitration award, see 9 U.S.C. S 10 (1988 
ed.. Supo. V), and First Options requested its confirmation, see r~9. The court confirmed the award. Nonetheless, on appeal the Court of 
Appeals for the Third Circuit agreed with the [*'**71 Kaplans that thely dispute was not arbitrable; and it reversed the District Court's 
confirmation of the award against them. 19 F.3d 1503 (1994). 

We granted certiorari to consider f***9921 two questions regarding the standards that the Court of Appeals used to review the determination 
that the Kaplans' dispute with First [**19231 Options was arbitrable. 513 U.S. 1040 (1994). First, the Court of Appeals said that courts 
"should independently decide whether an arbitration panel has jurisdiction over the merits of any particular dispute." 19 F.3d at 1509 
(emphasis added). First Options asked us to decide whether this Is so (!. e., whether courts, in "reviewing the arbitrators' decision on 
arbitrability," should "apply a de novo standard of review or the more deferential standard appiied to arbitrators' declsions on the merits") 
when the objecting party "submitted the issue to the arbitrators for decision." Pet. for Cert. I. Second, the Court of Appeais stated that it 
would review a district court's denial of a motion to vacate a commercial arbitration award (and the correiative grant of a motion to confirm it) 
"de novo." 19 F.3d at 1509. r****81 First Options argues that the Court of Appeals instead should have applied an "abuse of discretion" 
standard. See Robbins v. Day. 954 F.2d 679. 681-682 (CAll 1992). 

[*942] II 

LEdHNf181t [1B]The first question -- the standard of review applied to an arbitrator's decision about arbitrability -- is a narrow one. To 
understand just how narrow, consider three types of disagreement present in this case. First, the Kaplans and First Options disagree about 
whether the Kaplans are personally Ilable for MKI's debt to First Options. That disagreement makes up the merlts of the dispute. Second, they 
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disagree about whether they agreed to arbitrate the merits, That disagreement is about the arbitrability of the dispute. Third, they disagree 
about who should have the primary power to decide the second matter. Does that power belong primarily to the arbitrators (because the court 
reviews their arbitrability decision deferentially) or to the court (because the court makes up its mind about arbitrability independently)? We 
consider here only this third question. 

LEdHNf41'~'F [4]Although the question is a narrow one, it has a certain practical importance. That is because HNif  a party who has not 
agreed °'*_f **91 to arbitrate will normally have a right to a court's decision about the merits of its dispute (say, as here, its obligation under a 
contract). But, where the party has agreed to arbitrate, he or she, in effect, has relinquished much of that right's practical value. The party 
still can ask a court to review the arbitrator's decision, but the court will set that decision aside only in very unusual circumstances. See, e, g., 
9 U.S.C. 5 10 (award procured by corruption, fraud, or undue means; arbitrator exceeded his powers); Wilko v. Swan, 346 U.S. 427, 436-437, 
98 L. Ed. 168, 74 S. Ct, 182 (1953) (parties bound by arbitrator's decislon not in "manifest disregard" of the law), overruled on other grounds, 
Rodriauez de Ouiias v. Shearson/American Exoress, Inc.. 490 U.S. 477, 104 L. Ed. 2d 526, 109 S. Ct. 1917 (1989). Hence, who -- court or 
arbitrator -- has the primary authority to decide whether a party has agreed to arbitrate can make a critical difference to a party resisting 
arbitration. 

[*943] We believe the answer to the "who" question (i. e., the standard-of-review question) is fairly simple. ]ust as !I 27 the arbitrabifity of 
the merits of a dispute 1****101 depends upon whether the parties agreed to arbitrate that dispute, see, e. g., Mastrobuono v, Shearson 
Lehman Hutton, Inc., ante, at 57; Mitsubishi Motors Coi-D. v. So/er Chrysler-Plymouth, Inc., 473 U.S. 614, 626, 87 L. Ed. 2d 444, 105 S. Ct. 
3346 (19851, so the question "who has the primary power to decide arbitrabllity" turns upon what the parties agreed about that matter. HN34  
Did the parties agree to submit the arbitrability question itself to arbitration? If so, then the court's standard for reviewing the arbitrator's 
decision about that matter should not differ from the standard courts apply when they review any other matter that parties have agreed to 
arbitrate. See AT&T Technologies. Inc. v. Communications Workers, 475 U.S. 643 649, 89 L. Ed. 2d 648, 106 S. Ct. 1415 (1986) (parties may 
agree to arbitrate arbitrability); Steelworkers v, Warrior & Gulf Nav, Co., 363 U.S. 574, 583, n. 7, 4 L. Ed. 2d 1409. 80 S. Ct. 1347 (1960) 
(same). That is to say, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow 
circumstances. See, e. g., 9 j**19241 U.S.C. § 10. f****111 If, on the other hand, the parties did not agree to submit the arbitrability 
question itself to arbitration, then the court should decide that question just as it would decide any other question that the parties did not 
submit to arbitration, namely, independently. These two answers Flow inexorably from the Pact that arbitration is simply a matter of contract 
between the parties; it is a way to resolve those disputes -- but oniy those disputes -- that the parties have agreed to submit to arbitration. 
See, e. g., AT&T Teclino/oaies, sunra. at 649;  Mastrobuono, ante, at 57-58, and n. 9; All7ed-Bruce Terminix Cos. v. Dobson. r***9931 513 
U.S. 265, 271, 130 L. Ed. 2d 753, 115 S. Ct. 834 (1995); Mitsubishi Motors Corg., suora. at 625-626. 

We agree with First Options, therefore, that a court must defer to an arbltrator's arbitrability decision when the parties submitted that matter 
to arbitration. Nevertheless, [*944] that concluslon does not help First Options win this case. That is because a fair and complete answer to 
the standard-of-review question requires a word about how a court should decide whether the parties have agreed to submit the arbitrability 
issue to arbitration. f****121 And, that word makes clear that the Kaplans did not agree to arbitrate arbitrabifity here, 

HN4V When deciding whether the parties agreed to arbitrate a certain matter (including arbitrability), courts generally (though with a 
quafification we discuss below) shouid apply ordinary state-law principles that govern the formation of contracts. See, e, g., Mastrobuono, 
ante, at 62-63, and n. 9; Volt Information Sciences, Inc. v. Board of Trustees of Lelend Stanford Junior Univ., 489 U.S. 468, 475-476, 103 L. 
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Ed. 2d 488, 109 S. Ct. 1248 (1989);  Perry v. Thomas, 482 U.S. 483. 492-493, n. 9. 96 L. Ed. 2d 426, 107 S. Ct, 2520 (1987); G. Wilner, 1 
Domke on Commercial Arbitration § 4;04, p. 15 (rev, ed. Supp. 1993) (hereinafter pomke). The relevant state law here, for exampie, wouid 
require the court to see whether the parties objectively reveafed an intent to submit the arbitrabifity issue to arbitration. See, e. g., Estate of 

]gsmer v. Rohlev. 241 III. Ano, 3d 798 803, 609 N.E.2d 816, 820, 182 III. Dec, 282 (1993) (law of the State whose law governs the workout 
agreement); Burkett v. Allstate Ins, Co., 368 Pa. Super. 600. 608, 534 A.2d 819. 823-824 (1987) (****131 (law of the State where the 
Kaplans objected to arbitrability). See generally Mitsubishi Motors, suora. at 626, 

[***9941 This Court, however, has (as we just said) added an important quafification, appiicable when courts decide whether a party has 
agreed that arbitrators should decide arbitrabifity: MN,i!  Courts shouid not assume that the parties agreed to arbitrate arbitrabifity uniess 
there is "clea[r] and unmistakabl[e]" evidence that they did so. AT&T Technoloaies, suora, at 649; see Warrior & Gulf, suora, at 583, n. 7. In 
this manner the law treats silence or ambiguity about the question "who (primarily) shouid decide arbitrability" differently from the way it 
treats silence or ambiguity about the question "whether a particufar merits-refated dispute is arbitrable because [*945] it is within the scope 
of a vaiid arbitration agreement" -- for in respect to this latter question the law reverses the presumption. See Mitsubishi Motors, supra, at 626 
("'Any doubts concerning the scope of arbitrabie issues shouid be resolved in favor of arbitration"') (quoting Moses H. Cone Memorial Hosoital 

v, Mercury Constr. Coro., 460 U,S. 1, 24-25, 74 L. Ed. 2d 765, 103 S. Ct. 927 (1983)); _[****141 Warrior & Gulf. suora, at 582-583. 

But, this difference in treatment is understandable. The latter question arises when the parties have a contract that provides for arbitration of 
some issues. In such circumstances, the parties likely gave at least some thought to the scope of arbitration, And, given the law's permissive 
poficies in respect to arbitration, see, e. g., Mitsubishi Motors, suara. at 626, one can understand why the law wouid insist upon clarity before 
concluding that the parties did not want to arbitrate a related matter. See Domke § 12.02, p. 156 (HN6V Issues will be deemed arbitrable 
uniess "it is clear that the arbitration r**19251 ciause has not inciuded" them). On the other hand, the former question -- the "who 
(primarify) should decide arbitrability" question -- is rather arcane, A party often might not focus upon that question or upon the significance of 
having arbitrators decide the scope of their own powers. Cf. Cox, Reflections Upon Labor Arbitration, 72 Harv. L. Rev. 1482, 1508-1509 (1959), 
cited in Warrior & Gulf. 363 U.S. at 583, n. 7. And, given the principle that ff~~"+ a party can be forced to [****151 arbitrate oniy those 
issues it specifically has agreed to submit to arbitration, one can understand why courts might hesitate to interpret sifence or ambiguity on the 
"who shouid decide arbitrability" point as giving the arbitrators that power, for doing so might too often force unwilling parties to arbitrate a 
matter they reasonabiy wouid have thought a judge, not an arbitrator, wouid decide. Ibid. See generally Dean Witter Reynolds Inc, v. Bvrd. 470 
U.S. 213, 219-220, 84 L. Ed. 2d 158, 105 S. Ct. 1238 (1985) (Arbitration Act's basic purpose is to "ensure judicial enforcement of privateiy 
made agreements to arbitrate"). 

[*946] tEdHNflCff' [iC]On the record before us, First Options cannot show that the Kaplans cleariy agreed to have the arbitrators decide 
(i, e., to arbitrate) the question of arbitrability. First Options relies on the Kaplans' fiiing with the arbitrators a written memorandum objecting 
to the arbitrators' jurisdiction. But ff[$T merefy arguing the arbitrability issue to an arbitrator does not indicate a clear willingness to arbitrate 
that issue, i. e„ a willingness to be effectivefy bound by the arbitrator's decision on that point. To the contrary, insofar as the _f***9951 
Kapians were forcefully r****161 objecting to the arbitrators deciding their dispute with First Options, one naturally would think that they did 
not want the arbitrators to have binding authority over them. Thfs conciusion draws added support from (1) an obvious expianation for the 
Kaplans' presence before the arbitrators (l, e., that MKI, Mr. Kaplan's whoily owned firm, was arbitrating workout agreement matters); and (2) 
Third Circuit law that suggested that the Kaplans might argue arbitrability to the arbitrators without losing their right to independent court 
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review, Teamsters v Western Pennsvlvania Motor Carriers Assn 574 F 2d 783 786-788 (1978); see 19 F.3d at 1512, n. 13. 

LEdHNl1D74 [1D]LEdHNf5ff [5]LEdHNl61T  [6]First Options makes several counterarguments: (1) that the Kaplans had other ways to get 
an independent court decision on the question of arbitrability without arguing the issue to the arbitrators (e, g., by trying to enjoin the 
arbitration, or by refusing to participate in the arbitration and then defending against a court petition First Options would have brought to 
compel arbitration, see 9 U.S.C. § 4); (2) that permitting parties r****171 to argue arbitrability to an arbitrator without being bound by the 
result would cause delay and waste In the resolution of disputes; and (3) that the Arbitration Act therefore requires a presumption that the 
Kaplans agreed to be bound by the arbitrators' decision, not the contrary. The first of these points, however, while true, simply does not say 
anything about whether the Kaplans intended to be bound by the arbitrators' decision. The second point, too, is inconclusive, [*947] for 
factual circumstances vary too greatly to permit a confident conclusion about whether allowing the arbitrator to make an initlal (but 
independently reviewable) arbitrability determination would, in general, slow down the dispute resolution process. And, the third point is legaliy 
erroneous, for there is no strong arbitration-related policy favoring First Options in respect to its particular argument here. After all, the basic 
objective in this area is not to resolve disputes in the quickest manner possible, no matter what the parties' wishes, Dean Witter Revnolds, 
suora, at 219-220, but to ensure that commercial arbitration agreements, Ilke other contracts, "'are enforced according to their terms,"' 
Mastrobuono, ante, at 54 [****181 (quoting Volt Information Sciences, 489 U.S. at 479), and according to the intentions of the parties, 
Mitsubishi Motors, 473 U.S. at 626. See Allied-eruce, 513 U.S. at 271. That policy favors the Kaplans, not First Options. 

LEdHNr1El1F [lE]We conclude that, because the Kapians did not clearly agree to submit the question of arbitrability to arbitration, the Court 
of Appeais was correct in rinding that (**19261 the arbitrability of the Kaplan/First Options dispute was subject to independent review by the 
courts. 

® 

1,EdHNl281* [2B]We turn next to the standard a court of appeals should apply when reviewing a district court decision that refuses to vacate, 
see 9 U.S.C. § 10 (1988 ed.. Suoo. V1, or confirms, see 5 9, an arbitration award. Although the Third Circuit sometimes used the words "de 
novo" to describe this standard, its opinion f***9961 makes clear that it simply believes (as do all Circuits but one) that there is no special 
standard governing its review of a district court's decision in these circumstances, Rather, review of, for example, HIV9v  a f****191 district 
court decision confirming an arbitration award on the ground that the parties agreed to submit their dispute to arbitration should proceed like 
review of any other district court decision finding [*948] an agreement between parties, e. g., accepting findings of fact that are not "clearly 
erroneous" but deciding questions of law de novo. See 19 F3d at 1509. 

One Court of Appeals, the Eleventh Circuit, has said something different. Because of federal policy favoring arbitration, that court says that it 
applies a specially lenient "abuse of discretion" standard (even as to questions of law) when reviewing district court decisions that confirm (but 
not those that set aside) arbitration awards. See, e. g., Robbins v. Day. 954 F.2d at 681-682. First Options asks us to hold that the Eleventh 
Circuit's view is correct. 

LEdHNr2C1T  [2C] LEdHNl71~ [7] LEdHNl81~ ($]We believe, however, that the majority of Circuits is right in saying that courts of appeals 
should apply ordinary, not special, standards when reviewing district court decisions upholding arbitration awards. For one thing, it is 
undesirable to make the law more complicated by proliferating review r"***201 standards without good reasons. More importantly, HN10T  
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the reviewing attitude that a court of appeais takes toward a district court decision should depend upon "the respective institutional advantages 
of trial and appellate courts," not upon what standard of review will more likely produce a particuiar substantive result,  Salve Renina Colleae v. 
Russell. 499 U.S. 225, 231-233, 1.13 L. Ed. 2d 1.90, 1.11 S. Ct. 1217 (1991). The law, for example, tells all courts (trial and appellate) to give 
administrative agencies a degree of legal leeway when they review certain interpretations of the law that those agencies have made. See, e. 
g., Chevron U.S. A. Inc. v. Natural Resources Defense Cauncil, Inc., 467 U.S. 837, 843-844, 81 L. Ed. 2d 694, 104 S. Ct, 2778 (1984). But no 
one, to our knowiedge, has suggested that this policy of giving leeway to agencies means that a court of appeais should give extra leeway to a 
district court decision that upholds an agency. Similarly, courts grant arbitrators considerabie leeway when reviewing most arbitration 
decisions; but that fact does not mean that appellate courts should give extra leeway to district courts that uphoid arbitrators. First Options 
1***1211 argues that the Arbitration Act is speciai because the Act, in one [*949] section, allows courts of appeais to conduct interlocutory 
review of certain antiarbitration district court rulings (e. g., orders enjoining arbitrations), but not those upholding arbitration (e, g., orders 
refusing to enjoin arbitrations). 9 U.S.C, 5 16 (1988 ed.. Suoo. Vl, But lhat portion of the Act governs the timing of review; it is therefore too 
weak a support for the distinct claim that the court of appeais should use a different standard when reviewing certain district court decisions. 
The Act says nothing about standards of review. 

LEdHNl2D]f  [2D]We conclude that the Court of Appeals used the proper standards for reviewing the District Court's arbitrabiiity 
determinations. 

IV 

LEdHNf387$  [3B]Finally, First Options argues that, even if we ruie against it on the standard-of-review questions, we f***9971 nonetheiess 
shouid hoid that the Court of Appeals erred in its uitimate conclusion that the merits of the Kaplan/First Options dispute were not arbitrable. 
This I****221 factbound issue is beyond the scope of the questions we agreed to review. 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 
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subrogor,defendantinsured. 

Owrvlew 
PlalntlPr Insurer Rled a dedaratory actlon against defendant, Irs Insured (Insured), and defendant engineering corporatlon (corporatlon) 
which was under contract to perform servfces for Insured, to determine whether plafntlff +rvas Ilable to Insured for accidents at Its chemfcal 
plant and whether corpora(don was responsible for the aaidents. Plalntlff eventually settled with Insured, Its subrogor. Because lnsured 
and corporation's conbact contained a broad arbitration clause requiring arbitration as a condition precedent to any right of legal action, 
corporatition moved to slay the proceedings pending arbitration. Plaintiff opposed the motion, arguing that corporalion waived arbitration 
by ralsing 1t two years Into the actlon and that plalntlfP was not bound by the agreement because lt was not a party to It. The court 
dlsagreed, holding that corporation did not wah+e arbltratlon where It had not yet flled an answer and that plalntlff, as subnagee of a party 
to the agreement, was bound by the agreement. 

Outcome 
The court fnund that it had jurisdiction over defendant corporation but granted corporation's motion to stay the proceedings pending 
arbltratlon because corporatlon did not walve arbltration and plaintlff, as subrogee of a party to the agreement, was bound by the 
agreement. 
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Intemational Trade Law > Disnute Resolution w> Intemational Commercial Arbitrationw > Arbitration w 

(M'a' Alternative Dispute Resolution, Jud'ecia) Review 
See 9 U.S.C.S. r 3(1964). q More llke tfils Headnote 

Business & Corporate Compliance >... > Pretrial Mattersw > Altemative DisRute Resolution w> Judicial Review w 
Civil Procedure >... > Atternative Disnute Resolution w> Arbitration w> General Overvieww 

~~P~ A Alternative Dlspute Re®olutlon, Judlclal Revlew 
Any d0ubts as to the constructlon of the Unfted States Arbltratlon ACt ought to be resolved In Ilne wlth Its Ilberal pollcy of promoting 
arbltratlon to accord wlth the orlglnal Intentlon of the partles. In thls regard, no walver can be found unless a party a[xs Inconslstently 
wlth Its rlght to arbltrate. Where a party who has agreed to arbRrate any controversy that may arlse prefers to take a controversy to 
court In the ordlnary way, there cwmes a tlme In the course of the Iltlgatlon when It would be unfalr to permlt one slde to resort to 
arbitration over the protest of the other. That time is reached when tfie defendant files an answer on the merits, joining with plaintiff in 
rejecting arbitration and tendering the oontroversy to the court for trial. 4 More like this Headnote 

$4eA.9ndtZe - Nanrow bv thls Headnote (7) 

Buslness & Corporate Compllance >.,. > Contracts Law w> Contract Condttrons & Provlslons w> Arbltratlon Clauses w 
Clvll Prooedure >... > ARemative Dlsoute Resolutlon w> Arbltratlon w> General Qvervlew w 

fMi Contract Conditions se Provisions, Arbitration CJauoes 
A tourt should more r.aslly flnd a walver of arbltratlon by the plalntlffi slnce It Is the plafntlfP who has set the ludlcial machlnery In motlon 
In spfte of the exlstence of an arbltratlon clause. q More 11ke thls Headnote 

Sheoardtze - Narrow bv tfils Headnote (9) 	

7i 

Business & Corporate Compliance >... > Pretrial Matters~r > BJtemative Dispute Resolution ~w> Judicial Review w 
Civil Procedure >... > Altemative Diseute Resotutionw > Arbitration v> General Overvieww 

~n~aa  Alternattve otspute Resotution, Judkial Rwvtsw 
There Is no wahrer of arbltratlon when a party demands arbltratlon for the Flrst tlme In Its answer, q More Ilke this Headnote 
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Business & Corporate Campliance >... >  Pretrial Mattersw  >  Alternative Di4nute Resolution  r>  Judicial Review  r 

iiN11+  Alternath+e Diepute Resolution, Judiclal Review 
Delay alone In moving for an arbltratlon order wlll not amount to a default. q  More Iike dhls Headnote 

Business & Corporate Compliance r... >  Contracts Law  r>  Contract Conditions & Provisionsw  >  Arbitration Clausesw 
Civil Procedure >... >  Alternative Dispute Resolution w>  Arbitration  e>  General Overvieww 
Conbracts Law >  Third Pardesv,  >n  Subronatron  w 
lfiew more leoal tGDiCS 

f(SIZY Contract Condltlona 8c ProYlslona, Arbltratlon Clausos 
An arbitration agreement is binding upon and enforceable against the subrogee of a party to the agreement. 4  More like this Headnote 

Counsel: *f *11 Townley. UDdtke. Carter & Rodger5w,  Phlllp D. Pakula, New Yoric, New York, fOr plalntlff, W. Wrlght Danenbargerr, Joseph P. 
Fazlo, Mlles F. MCDonald, Jr., New York, New York, of counsel. 

Burke & Burke, New York, New York, for defendants, J. Frederic Taylor, George I. Harrls, Marc J. Loost, New York, New York, of counsel. 

Judyes:  Tennev..,  District Judge. 

Opinlon bY: TENNEyw 

Opinion 

[*305] MEMORANDUM 

TENNEY, District Judge. 

Defendant Vulcan-Clndnnatl Corporatlon (herelnaRer referred to as 'Vulcan") seeks an order (a) dlsmissing plalntH9°'s complalnt agalnst It for 
ladc of jurlsdfctlon; (b) staying the actlon as agalnst Vulcan pending arbltratlon; and (c) granting sumrnary judgment In favor of defendant 
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MOTIQN TO DISMISS FOR LACK OF JURISDICTION 

Vulcan cialms that ]urlsdfctlon was never obtained over It by reason of three dFfferent services made by plaintlff on June 11, 1964, July 8, 1964 

and May 6, 1956, respectively. The Court `*a *~1 w111 conslder each servlce separately. 

June 11, 1964 servlce - It Is conceded by Vulcan that thls servlce conformed wlth the mechanical requirements of uhuf 5ectlon 307(a) of the 
Never York Business Coroor-ation L1,41 (hereinafter referred to as the "BCL"), McKinney's Consol.Laws, c. 4. This section, at the time of the June 
11, 1964 service, read as follows: 

(a) Every forelgn corporation not authorized to do buslness In this state urhich Itself or through an agent does any business In thls 
state submlts Itself to the Jurlsdlctlon of the oourts of thls state and Is deemed to have designated the secretary of state as Its 
agent upon whom process against it may be served, in any action or special proceeding arising out of or in connection with the 
doing of such business. Such process may issue in any court in this state having jurisdiction of the subject matter. 

However, Vulcan contends that said service was invalid for two reasons: (a) the BCL is inapplicable to any daims or liabilities accruing prior tn 
Its effective date; (b) assumfng that the BCL can be applled retroactfvely, Vulcan Is not "doing busPness" In New York In the traditlonal sense as 
Is requlred by 6CL ~ IQ7• 

ft 	In support of its first contention, Vulcan relies on M,?- ^ BCL 5,-WJta which reads as follows: 

(d) This chapter shall not afPeck any cause of action, liability, penalty or action or special proeeeding, which on the effective date 
of thls chapter, Is accrued, exisdng, Incurred or pending but the same may be asserted, enforced, prosecuted or defended as If 
thls chapter had not been enacted. 

Vulcan argues that since the incidents upon which plaintiff's suit is based occun'ed in 1962 and since the BCL did not become effective until 
September 1, 1963, eCLa1._ was unavailable to plaintiff in this instance. However, Vulcan's interpretation of BCL _~_(_dl ignores the 
plain meaning of the statute and is logically unsound. 

Sectlon 103(d] of the BCL does not slete that thls chapter shall not apply to any cause of actlon or Ilabllfty accrued or existing on Its efFective 
date, but rather states that this chapter shall not affect any such cause of action or Ilablllty, Hfv T A cause of acpon ls not "affected" If 
substantive rfghts or obllgalions are not enlarged or Impalred. See Slmonson v. Internatlonal Bank. 14 N.Y.2d 261, 251 N.Y.S.2d 433. 204  
1d.E.Zd 427 {1964). 	 ^ 

That BCLJIfIL & 307[a) Is a servlce statute Is clear from the fact that the sedion 1s entitled "Servlce of process on unauthorized forelgn 
corponatlon" and Is contalned In Article 3 of the BCL whidi Is tltled 'Corporate Name and Servlce of Process". If all BCL ~ 3t~ifa'1 does Is provide 
for a new type of servlce on an unauthorized foreign corporatlon, It cannot be held to affect the substantive rlghts of the pardes to the law sult. 
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actlon. In the context of thls case BCL 6 307 nelther enlarges nor Impalrs plalntfff's substanthre rlghts agalnst Vulcan. At moM the section 
merely makes another forum avallable to plalntlff for rlghts that are already enforceable. Hence, Vulcan's contentlon that BCL $ 307fa1 should 
not be applied retroactively is unsound. 

Additionally, and for reasons to be discussed infra, BCL & 307fa) provides fnr [*307] a method of service on foreign corporations when 
jurisdiction ~ is obtainable under the'transacting business" standards of the New York long-arm statute, CPLR - 3Vt7, , Since CPLR §_JU 
has clearly been held to apply retroactively, (Mgi Simonson v. International Bank. suora, BCL RaOZ which merely provides an additional 
method of service when long-arm jurisdiction is attainable, should also be held to apply retroactively. 

Secondly, Vulcan argues that even If BCL 9307iAi Is held to apply retroactively, Vulcan Is not "doing buslness" In New York In the tradftlonal 
sense as Is requlred by BCL 	However, after careful consl deratl on of the language and purposes behlnd BCL § 3 0 7(a), 1t Is thls Court's 
concluslon that thls sectlon embodles the "transacting buslness" test of CPLR 	Q'I. 1=- 

To begin with, as it read in 1963, BCL ~?07(~ql, provided Por service an f**bl an unauthorized foreign corporation that "does any business' in 
New York. The fact that the legislature used the word 'any" is significant. If it had been intended merely to codify the traditional 'doing 
business" test, there would have been no reason to indude the word "any°  in the statute. In addition, BCL ~ .307(p).  authorized service on the 
Secretary of State °in any action * * * arising out of or in connection with the doing of such business." If Vulcan's argument is correct, the 
Court would be asked to hold that when the legialature enacted BCL ~~ 	it further limited the amenability of a foreign corporation to suit in 
New York by stating that not only must such corporation be doing business in New York, but tfiat the cause of action must arise out of the 
doing of such business. That the legislature would have desired to limit a foreign corporation's amenability to suit in New York seems highly 
unlikely. In fact, in Professor Homstein's analysis of the BCL (McKinney's BCL, Appendbc 1, at 476 (1963)), it is pointed out that the effect of 
provisions such as BCL S 3Q7 was to extend potential jurisdiction over fioreign corporations in line with the United States Supreme 5"71 
Court's decision in ~ni:emational Shoe Co. v. State of Washington. 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945). 

When one looks at the language of BCL &307W as It read In 1964 {"does any buslness" and "arlsing out of or In connectlon wlth the doing of 
such buslness'}, It bears a striking resemblance to the language of CPLR , 302 ('transacts any buslness" and "arlsing from any of the acts 
enumerated"). Indeed, both statutes became effective on the same date. Furthermore, when both statutes are read together, the leglslative 
Intent appears obvlous. F2+I Seclion 302 of the CPLR provldes a basls for obtalning personal iurlsdlctlon over a forelgn corporatlon wlthln a~ 
York. CPLR fi 313 provldes the normal method for serving forelgn corporatlons that are amenable to sult under CPLR 	 Q?. As has been 
dlscussed prevlously, BCL _q_IC}~ 	Is solely a servlce statute. What lt really does Is provlde for another method of servlce on a fonelgn 
corporatlon that Is amenable to jurlsdlctlon under CPLR S 342. The dlfferences In the language of the two statutes Is sllght. Whatever 
dlfferences there are may be accounted for by the fact that the BCL and the CPLR were pnepared by two d I sU nct_[L*JL bodles (Jolnt Leglslative 
Commlttee to Study Revlslon of Corporatlon Laws and New York State Law Revlslon Commisslon), were concelved for dlffenent purposes, and 
were drafted at dlfferent tlmes. 

Nothing shows the relationship behnreen CPLR F 302 and BCL 3§ B7(a) [*309] more clearly than the 1965 amendment to BCL 3 p7(a) 
which reads as follows: 
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jurlsdlctlon. In any such case, process against such forelgn corporatlon may be served upon the secretary of state as Its agent. 
Such process may Issue 1n any court In thls state having ]urisdictlon of the subject matter. 

Doubtless, f**91 this amendment was enacted to overcome the difference in language between BCL 6 3fl7(a) and CPLR S 34Z and to clarify 
the fact that BCL 6 307fa7 is a service statute that may be resorted to when jurisdiction over a foreign corporation is attainable under CPLR _r:i 
~~~.. Nowhere is the purpose of the clarifying amendment to BCL 6 307(a) stated more succinctly than in Professor Hornstein's commentary 
(McKinney's BCL, Appendix 1 at 43 (Supp.1966)). 

authorizing seivlce upon the Secretary of State as agent for an unauthorized foreiyn corporatlon whlch 'does any 
business In this state' * * * d1d not conform to the language of CPLR & 302 on the same subject. The former provislon has 
therefore been replaced by a tle-1n to the latter.' 

Hence it is clear that notwithstanding two cases to the contrary, 3+~ H!V ~ BCL >z 347(a) permits the Secretary of State to receive process on 
behalf of an unauthorized foreign corporation when the defendant corporation transads business in this state and the cause of acbon arises out 
of such transaction of business. 

[ * *1QL1Urning to the facts nf this case, 1t Is clear that tlie acts performed by Vulcan In New York constltuted the transactlon of buslness here 
and that the Instant cause of actlon arose out of such transactlon of business. In contrast to the scattered act9vfty of Catalysts and Chemfcals, 
Inc. (hereinafter refernad to as 'Catalysts") In New York, which led thls Court to dfsmiss plalntiff's complalnt as agalnst Catalysts (see 
Lumbermens Mutual Casualtv Comoanv v. Ciorden Co., S.D.N.Y., 265 F. Suoo, 99. Jan. 31, 1967), Vulcan's activltles In New York were qulte 
substantlal. When=as Catalysts never entered Into a contract wlth The Borden Company (herelnafter referred to as "Borden"), Vulcan dld enter 
Into such a contract, and, moreover, said contract was executed 1n New York. Whereas Catalysts representatives vlslted New York at most on 
two occaslons In connecyion wlth the negotPatlon of tlhe Vulcan-Borden contract, Vulcan representatives vlslted New York on twenty-four 
different occasions 1n connection wlttt the negotlatlons of sald contract. Whereas Catalysts representatives made at most two vlslts to New York 
subsequent to the executlon of the Vulcan-Borden contract, and both such visits 	concerned settlement dlscussions, Vulcan 
representatNes made nine such vlsfts, several of which concemed pertormance of the contract. 

In Liouid Carriers Coro. v. American Marine Coro.. 2d Cir., 375 F.2d 951. Feb. 28, 1967, t11e Court of Appeals held that substantial preliminary 
negotiations conducted in New York, but unaccompanied by otfier activities after execution of the negotiated contract, were enough to meet 
the statutory requirements for the transaction of business under CPLR 302. In the instant case, Vulcan's extensive activities in New York in 	~ 
connection with the Vulcan-Borden contract provide a much stronger basis for this Court to conclude that Vulcan was transacting business in 
New York. 

Furthermore, the Court cannot agree wlth Vulcan's contentlon that the lnstant cause of actlon dld not arlse out [*309] of Vulcan's 
transactlon of business In New York. Plalntlff's clalms against Vulcan arise out of several aocldents that occurred at Borden's chemlcal Plant ln 
Gelsmar, Loulslana. According to the Vulcan-Borden contract, Vulcan was to provide englneering design and procurement servlces and certain 
servlces of erection and operatlon englneers for the Borden plant. ^~~L dt Is plalntlff's contention that Vulcan's actlons pursuant to the 
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with Borden in New York. See Lonaines-Wittnau®r Watch Co. v. Barnes & Reinecke. Inc., 15 N.Y.2d 443, 261 N.Y.S.2d 8. 209 N.E.2d 68 (1965). 

Ju/y 8, 1964 service - Before a determination of the validity of this service can be made, a brief review of the history of defendant Vulcan is in 
order. Until March 17, 1964, the moving defendant was named Vulcan-Cincinnati, Inc.; since March 17, 1964, its name has been Vulcan- 
Cincinnati Corp. On that same date, a new corporation, Vulcan-Cincinnati, Inc., was organized. The new corporation purchased the assets of 
the engineering division of defendant Vulcan-Cincinnati Corp. and assumed all the engineering liabilities (including the type involved in this 
case) of that defendant. At a hearing held on July 1, 1966, counsel for defendant Vulcan admitted that it was merely a shell corporation, 

*f *131 having a tax refund claim as a reason for its existence. Mr. Wentworth, Chairman of the Board of Vulcan-Cincinnati, Inc., was 
President of defendant Vulcan-Cincinnati Corp.; Mr. Feng, Director of Project Management of Vulcan-Cincinnati, Inc., was a Project Manager of 
defendant Vulcan-Cincinnati Corp. Both defendant Vulcan-Cincinnati Corp. and Vulcan-Cincinnati, Inc., gave their address as 120-126 
Sycamore Street, Cincinnati, Ohio. 

Plaintiff attempted to make service on defendant Vulcan-Cincinnati Corp. pursuant to CPLR fi 313 by instructing the Marshal in the Southern 
District of New York to transmit an additional summons to the Marshal in Cincinnati for personal service, in Cincinnati, upon defendant Vulcan-
Cincinnati Corp. The Marshal's return, dated July 8, 1964, stated as follows: 

On the above date I received this Additional Summons & Complaint at Cincinnati, Ohio and served the VULCAN-CINCINNATI 
CORPORATION, by personal service on Dr. W. H. *K, President of Vulcan-Cincinnati Corporation, in his office located at 120-26 
Sycamore St., Cincinnati, Ohio at approximately 2:30 PM. Dr. *K after accepting this service, called his attorney and after talking 
to his attorney, r**141 advised this deputy that he was not accepting this service voluntary and wanted this refusal noted in the 
return. 

Dr. Stark, however, was not in any way connected with defendant Vulcan-Cincinnati Corp., but was President of Vulcan-Cincinnati, Inc. 

From these facts, it is apparent that plaintiff unwittingly served the wrong corporation, but that knowledge of such service was most certainly 
communicated to defendant Vulcan-Cincinnati Corp. The close similarity in the names of th® two corporations, that one came into existence 
only two months before the commencement of this law suit, that both were located at the same address, that the new corporation assumed 
the liabilities of the old one, that the two corporations had certain officers and directors in common, that the Marshal's return did not mention 
the reason for Dr. Stark's objection to the service and the fact that defendant Vulcan-Cincinnati Corp. waited almost two years before it 
attempted to challenge this service (April 15, 1966) were all factors that plaintiff was entitled to rely upon to assume that service had been 	

F properly made. Furthermore, the only logical inference to be drawn was that Dr. Stark promptly notified **15 [*310] defendant Vulcan-
Cincinnati Corp. of the July 8, 1964 service. 

In Marcv v. Woodin. 18 A.D.2d 944, 237 N.Y.S.2d 402 (3d Dep't 1963), service was sustained where a summons, mistakenly delivered to the 
son of the defendant, was turned over by the son to his father. In Erale v. Edwards. 47 Misc.2d 213, 262 N.Y.S.2d 44 (Suo.Ct.1965), service 
was sustained when the summons was delivered to the defendant by the janitor of the apartment building where the defendant resided after 
the janitor had found the summons in an empty apartment. And in Green v. Morninaside Heiahts Housina Coro., 13 Misc.2d 124, 177 N.Y.S.2d 
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appllcable statute, each service dld accompllsh Its lntended purpose - glving falr and adequate notice to ttte defendant of the commencement 
of an action against him. These decisions emphasize 'good sense and common business practice" and 'are correct in stressing efPective and 
falr notice as the_ffn~j_kj proper criteria." 1 Welnsteln-Korn-Mlller, New Yoric Clvll Practice Para. 311.06. at 3-114 (1965). Or as stated by 
Professor McLaughlin, "Where the summons eventually gets to the person intended to be served, and this is admitted by all, it is difficuR to 
iustlfy formal Inslstence upon the letter of the statute.' McKlnney's CPLR, 1964 Supplementary Practice Commentary to CPLR § 308, at 114 
(Supp.1966). 6ut cf. Ziembic9ci v. Mott Improvement Corp.. 18 A.D.2d 926, 238 N.Y.S.2d 242 (2d Dep't 1963); Paul v. Weiss. 48 Misc.2d 683, 
265 N.Y.S,2d 687 (Sup.Ct.), afPd, 24 A.D,Zd 1054. 265 N.Y.S.2d 625 (3d Dep't 1965). 

Here, all Indlcatlons polnt to the fact that the ]uly 8, 1964 summons was transmltted to defendant Vulcan-Clnclnnatl Corp. Nowhere In any of 
the papers attacking the valldlty of thls servlce Is there any clalm that defendant Vulcan-Clnclnnatl Corp. never recelved the summons; rather, 
the only claim is the hypertechnical one that the wrong corporation was served in the first instance. Hence, it is this Court's conclusion that the 
July 8, 1964 servlce complled wlth the requlrements of CPLR I-ala and must be upheld. Thls result Is fully In Ilne wlth the "trend away from 
the *_t *17]_ formalism of earlier generations which refused to countenance a mistake in service even in those cases when=_ it conclusively 
appeared that the defendant was subse•quentiy served by the person who was mistaken for the defendant." Mclaughlln, 1966 Supplementary 
Practice Commentary to CPLR § 308, at 109 (Supp.1966). 

Defendant Vulcan further argues that It was Impermisslble for plalntlff tn make multlple servlces 1n the same actlon slnce the June 11, 1964 
servlce had not been quashed, modlfled or abandoned at the tlme of the July 8, 1964 servfce. Vulcan has fafled to clte any competent authorlty 
for Its novel proposltlon. In addltlon, 1n the clrcumstances of thls case, the Court falls to see how thls second servlce could eonstltute 
harassment or oppnassion of the defendant Vulcan. To the contrary, all indications point to tfie fact that the second service was attempted for 
good reason - plalntlff was not certaln whether the prlor servlce under BCL fi 307 would be upheld. 

Flnally, It Is to be noted that on July 8, 1964, plalntMf served defendant Vulcan pursuant to CPLR " 4  31.3 In an at'tempt to acqulre jurisdlctlon 
over Vulc.an under CPLR 9 302. Since It has already been shown supra '~_L_ *181_ that Vulcan was "transacting buslness° In New York wlthln the 
meaning of CPLR § 302, )urisdiction under that statute was properiy acquired. There is no merit to Vulcan's contention that CPLR Ft 302 
[*311] ought not to be applled retroactively In thls Instance. The Court flnds no speclal clrcumstances to jusHfy an exceptlon to the rule that 
HIY6*  CPLR a 302 has retmactive effect to the extent of embracing suits instituted after its effective date, but based on previously accrued 
causes of actlon. Slmonson v. Internatlonal 8ank. suara. 

May 6, 1966 servlee - Slnce the Court has already determined that both the June 11, 1964 servlce and the July 8, 1964 servfce were proper, 	

❑  
the valldlty of the thlyd and flnal servlce need not be consldered. 	 ^ 

MOTION FOR STAY PENDING AR6ITRATION 

On January 24, 1961, Vulcan and eorden entered Into an agreement whereby Vulcan agreed to render certaln englneering and procurement 
servlce_s for Borden`s chemlcal plant In G®Ismar, Loulslana. Ardcle )00(V of sald agreement wntalned a broad arbltmtlon dause whlch read as 
follows: 
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Soaety of America, Inc. The decision of such an arbitration shall be a condition precedent to any right of legal action. The 
arbitrators shall determine all questions of law involved, induding the interpretation, construction and perFormance under the 
Contract, by reference to the Ohlo Law. 

In 1962, several acddents occurred at the Borden plant whlch caused substantlal damage. On April S, 1964, plalntlff commenced this actlon 
seeking a declaratory judgment that It was not Ilable to Borden with respect to these accldents which Bonden clalms werre covered by two 
policies of insurance issued by plaintiff. To the extent plaintiff may be held liable to Borden, plaintiff also sought a declaratory judgment against 
the other named defendants, including Vulcan, who it claims were responsible for the various accidents. 

On June 29, 1964, Vulcan moved to dismiss the complaint as against it for lack of personal jurisdiction and to stay discovery on the merits 
pending the determinatfon of the jurlsdlctlonal questlon. Shortly thereafter, plalntlPF n r~1_ stlpulated wlth Vulcan that determinatlon of Its 
objectlons to pensonal Jurlsdlcqon would be deferred pending dlscovery on the Ilmlted questlon of pensonal jurlsdictlon. Vulcan's jurisdlcqonal 
motlon was eventually withdrawn without prejudlce. Vulcan's tlme to move or answer was extended, pending terminatlon of the Ilmlted 
dlscovery called for by the stlpulatlon. Dlscovery was then deferned for a substantlal perlod pending [fte determinatlon by thls Court of several 
motlons made by other defendants. These motlons were denled on January 4, 1965. 

On January 13, 1966, Vulcan was informed that Borden had reached a settlement of its daims against plaintifP. Shortly thereafter, the Court 
fixed certain dates (subsequently extended) for the subrnission of motions by Vulcan. On April 15, 1966, Vufcan Fled the instant motion far a 
sbay pending arbltratlon. 

Plalntlff opposes Vulcan's motlon for a stay pending arbltratlon on two distlnct grounds: (1) Vulcan has walved 1ts right to arbltratlon; (2) 
plalntiff, as Borden's subrogee, ls not bound by the arbitratlon clause. 

To sustain its cantention that Vulcan has defaulted in proceeding with arbitration, plaintiff relies on NNr? 9 U.S.C. § j**21)_. 3(1964) which 
reads as follows: 

If any sult or proceeding be brought In any of the coults of the United States upon any Issue referable to arbftratfon under an 
agneement In writing for such arbftratlon, the court In whlch such sult ls pending, upon being saqsfled that the Issue Involved In 
such sult or proceeding Is referable to anbitration under such an agreement, [*3123 shall on appllcatlon of one of the partles 
stay the trlal of the action untll sudi arbltratlon has been had ln accordance wlth the terms of the agreement, provlding the 
applicant for the stay is not in default in proceeding wilh such arbitration. 

Piaintifff claims the fact that Vulcan did not move for a stay pending arbitration until two years after the action was commenced, that in the 
Intervening time Vulcan has made a motlon to dlsmiss on jurlsdlctlonal grounds wlthout assertfng tts arbltratlon rlghts, that Vulcan has 
partlelpated ln lengthy and extenslve dlscovery on the questlon of pensonal jurisdletlon, and that Vulcan never Indlcated to plaintlff Its deslr® to 
arbltrate untll the Instant motlon, constltute the type of actfvlty whlch should compel the Court to condude that Vulcan Is 1n default 	In 
proceeding with arbltratlon. Plalnttfr further clalms that Vulcan's delay In seeking arbltratlon has prejudlced plaintlff sinoe In the Intervening 
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In Robert Lawrence Co. Y. Devonshire Fabrics. Inc.. 271 F.Zd 402. 410 (2d Cir. 1959'~  appeal dismissed, 364 U.S. 801, 81 S. Ct. 27, 5 L. Ed. 2d 
37 (1960), tfie Court of Appeals stated that f9AI f"[Any] doubts as to the constructfon of the [United StateS Arbltratlon] Act ought to be 
resolved In Ilne wlth 1ts Ilberal pollcy of promoting anbitratlon * * * to accord wlth the orlginal Intentlon of the partles. ***' The Court further 
declared that no waiver can be found unless a party acts inconsistently with its right to arbitrate. 

The tlme at which a party wfll be deemed to have wa(ved arbitratfon by Inconslstent court actlon was aptly stated In The eeifze, 25 F. Supp, 
663, 664 (S.D.N.`(.19381, appeal dlsmissed, 1O1 F.2d 1005 f2d Clr. 19391 (per curlam), [~'^7~j  whereln the Court stated: 

"Where a party who has agreed to arbitrate any controversy that may arise prefers to take a controvensy to court in the ordinary 
way, there comes a tlme In the course of the Iltlgatlon when It would be unfair to permlt one slde to resort to arbltratlon over the 
protest of the other. That time ts reached when the defendant flles an answer on the merlts, jolning wlth plalntlff In najeding 
arbitration and tendering the controversy to the court for trial." 

TLming to the facts oF the Instant case, several things are apparent. In the flrst place, It was plalntlff, not Vulcan, who Instltuted the present 
sult. :A'~~  A Court should more easlly flnd a walver of arbltratlon by plaintlff slnce R Is the plalntlff who has set the judicfal machlnery In 
motion in spite of the existence of an arbitration clause. See Kulukundis Shiooino Co, v. Arntorg Tradino Coro., 126 F.2d 978. 989 (2d Cis-. 
194Z1• 

Secondly, Vulcan has not even filed an answer in this suit. Courts in tJ1is circuit have consistently held that (N1Q4 there is no waiver when a 
party demands arbltration 4or the flrst tlme In Its answer, aobert Lawrence Co. v. Devonshire Fabrlcs, Inc., sunra: Almacenes Femandez, 

*f *241 S.A. v. Golodetz, 148 F.2d 625 (2d Clr. 1945); Kulukundls Shloolno Co. v. Amtoro lYadlno Coro.. suora. Thrae cases on whlch plalntlff 
heavily relies, wherein the Court found waiver, are distinguishable since the party seeking the stay had answered the complaint, interposed a 
counterclaim and had taken further stepa leading toward trial before it moved for a stay. Comell B& Co. v. E?'arber 8. Ross Co., 123 U.S.Aon.D.C• 
378, 360 F.2d 512 {1966}; American Locomotive Co. v. Chemical Research Corp., 171 F.2d 115 (6th Clr. 1948), cert. denled, 336 U.S. 909, 69 
S. Ct, 515, 93 L. Ed. 1474 (19491: Radiator. 	jaity Co. v. Cannon [*313] Mills, 97 F.2d 318, 117 A.LR. 299 (4th Cir. 1938). 

Thirdly, while the Court agrees that there was delay between the time this suit was commenced and the time when Vulcan first moved fora 
stay, It Is establlshed that MN12 4 delay alone In moving for an arbltratlon order wlll not amount to a default. Almar,enes Ferrnandea_. 5,A. 3L 
Golodetz, Supra. 

Flnally, an examination  of  Vuloan's Intervening steps Slnce the commencement of the actlon Cannot be consldered as amounting to a walver, 	
a See Rabert Lawrence Co. v. Devonshlre Fabrlts, Inc,. surara. Soon after the sult,_(~~?51  was wmmenced, Vulcan moved to dlsmiss the 

complaint against it for lack of jurisdiction. But shortty thereafter, Vulcan agreed to hold its motion in abeyance so that plaintiff crould complete 
discovery as to the jurisdictional facts. Hence, when plaintiff complains about eAended discovery, it is really plaintifYs own discovery, and not 
Vulcan's, whlch delayed the progress of this law sult. 
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Slnce, at the tlme the suit was commenced, there was no direct dlspute between Vulcan and Borden or platntfff, there was no need for Vulcan 
to then demand arbltratlon. However, the entlre posture of the law sult changed radlcally In ]anuary 1966 when plalntiff settled wlth Borden. 
Then, for the first time, Vulcan could expect plaintiff to assert direct claims against it. No longer could Vulcan be considered secondarily, 
hypothetically or aftematively Ilable to plalntlff, Under such circumstancas It was F*"2~5 1. not unreasonable for Vulcan to seek arbltratlon for the 
first tlme In Aprll 1966. 

Finally, the Court places little weight on plaintifPs assertion that it settled with Borden in large part in the belief that it could pursue its claims 
against Vulran in this Court. Not only does the Court doubt tttat this facbor significantly influenced plaintiff s decision to settle with Borrden, but, 
even If It did, the result would stlll be the same. Plalntlff must be charged wlth knowledge of the provlslons of the Borden-Vulcan contract, 
Including the arbitratlon clause. Also, that none of the other defendants seek arbltratfon should have no bearing on whether thfs Court Is to 
allow plaintiff s dispute with Vulcan to proceed to arbitration. This is especially so since there has been no showing that the contracts of the 
other defendants provlded for arbltratlon, or, If so, that they could not have waived thelr rlghts wlthout Impalring those of Vulcan. 

Plaintiff further claims that, as subrogee, it is not bound by the arbitration provisions in the contract between its subrogor (Borden) and Vulcan. 
Both Ohio and New York have slmflar statutes which declare an arbltratlon agreement to be Irrevocable-J±t27L and enfaorceable. 42- Although 
no declslon has been found under either Ohlo or New York law stating that ~~ffi 	an arbitratlon agreement Is binding upon and enfon:eable 
against the subrogee of a parly to the agreement, many courts have enforced arbitratlon clauses agalnst persons derlvatively cialming rights 
under agreements contalning such a dause. Psaly & Fuhrman. Inc, v. Continental Cas. Co„ 278 Apa,Div. 159, 103 N.Y.S.2d 849 (ist Dep't 
1951) (against surety); Cutting Room Aoollances Corp. v. Natlonal Bronx Bank of New Yoric, 97 N.Y.S.2d 363 (SuA.Ct.1950) (agalnst asslgnee); 
Cromoton-Rlchmond Co. v. W1111am Nellfgan, Inc., 2 MIsc.2d 882, 151 N.Y.S.2d 154 (CItv Ct.1950 (agalnst assignee). For other declsions 
holding that a person not a party to an arbitratlon agreement may become bound thereby see [*3143 
231, 233, n. 6(2d Cir. 1964). 

Reasoning by analogy, there is no valid basis in law or equity why an arbitration w'1'~ 69 clause should not be enforced against a subrogee. To 
hold otherwise would seriously impair the validity of arbitration clauses since either party could escape the effect of such a clause once he has 
settled with his insurer. Cf. Hosiery Nifrs. Corn. v. C,oidston, 238 N.Y. 22, 143 N.E. 779 (1924). Furthermore, it is fundamental law that the 
insurer, as subrogee, stands in the place of tlie insured and succeeds to whatever rights or disabilities he may have in the matter. Hence, any 
rights which plaintlff has are only rights which Borden had, and if Borden's rlghts were subject to arbltratlon, plafntifPs rights are subject to 
arbitration. 

Flnally, plalntfff suggests that In any event the clsim that Vulcan was negllgent In performance of Its servlces for Borden ralses an Issue outside I 
the Interpretatlon of the contract whlch would remain unresolved even after arbitratlon. But plalntlfPs reading of Article XXXV of the Vulcan- 
Borden contract is unduly narrow. The arbitration clause states that all disputes conceming the "interpretation, construction and perfurmance 
under the Contract" shall be submltted to arbltration. Clearly, any dalm that Vulcan was negllgent In connectlon * "x 291 wlth Its performance 
under the contract falls within the arbitration clause. 
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dented. 

So ordered. 

Footnotas 

±~ Pg. 5. Far a dlscusslon af the dlfFerent standards to be applled In the doing buslness and transactlng buslness tests, see 
Lumbermens Mutual Casualty Co. v. Borden Co N.Y„ 265 F. Supp. 99. ]an. 31, 1967. 

Pg. 7. An examination of ttte legislative history of BCL  307 and CPLR ~ 302 has failed to clearly support the contentions of either 
of the partles. 

3* 
Pg. 9. Railex Com. v. White Machine Cca., 243 F. Supo. 3$1 (E.D.N.Y.1955). Central Sct>Iool District No. 2 v. C. R. Evans Co., 49 Misc. 

924, 268 N.Y.S.2d 800 (Suo.Ct.1966). 

U Pg. 26. CJhio Rev.Stat. § 2711.01; New York CPLR § 7501. 

L 
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